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Dear Ms. Prill:

On September 30, 2019, the Bureau of Land Management (BLM), in coordination with the
Western Area Power Administration (WAPA), the Rural Utilities Service (RUS), and the U.S.
Army Corps of Engineers (USACE) (Federal agencies), requested initiation of formal
consultation for the effects of the proposed Keystone XL pipeline Project (Project), proposed by
TC Energy (formerly known as TransCanada) Keystone Pipeline, LP (Keystone), under section 7
of the Endangered Species Act (ESA) of 1973 (87 Stat.884, as amended; 16 U.S.C. 1531 et seq.)
for the federally listed endangered American burying beetle (ABB) (Nicrophorus americanus).
The Project involves the proposed construction and operation of an 882-mile-long pipeline,
including ancillary facilities, temporary workspaces, construction camps, access roads, and other
aboveground facilities, including powers stations and power lines. Accordingly, this memo
transmits the final Biological Opinion (BO) on the effects of the Federal agencies’ actions as
described in the November 26, 2019 amended Biological Assessment (BA) (BLM 2019, entire).
The Federal agencies intend to rely on this document to fulfill their obligations under section 7 of
the ESA.

In its BA, the Federal agencies have considered the effects of the Project on 10 federally listed
species and designated critical habitat and has made several preliminary determinations of effect
based on: (1) correspondence with the U.S. Fish and Wildlife Service (Service), participating
Federal agencies, and state wildlife agencies; (2) habitat requirements and the known distribution
of these species within the Project area; (3) habitat analyses and field surveys that were
conducted for these species from 2008 through 2019; (4) conservation measures committed to in
the BA and BO, and (5) the Service whooping crane (Grus americana) public sightings database
(Service 2019), and telemetry data collected by the U.S. Geological Survey and provided by the
Nebraska Ecological Services Office in December of 2018 (Service 2017). Potential effects
associated with electrical infrastructure for the proposed pipeline have also been assessed within
the BA, based on the best available data.
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Areas along proposed power line routes have not yet been field surveyed for the presence of
protected species or their habitats; therefore, the potential for each species to occur along power
line routes was evaluated based on a review of aerial imagery and on reviews of species
occurrence records in state databases (NNHP 2019, entire; SDNHP 2019, entire). In addition to
areas having documented occurrences, an area was determined to have potential for presence of a
listed species where it contains one or more land cover type(s) serving as potentially suitable
habitat for the species (forest, sandbar, etc., depending on species) and is within the known
current range of that species. A summary of the species included in the analysis and an effects
determination is provided below (Table 1).

The Service concurs with the determinations (see p. 9, Table 1.4-1 of the BA) made by the
Federal agencies that the Project may affect but is not likely to adversely affect the endangered
black-footed ferret (Mustela nigripes), interior least tern (Sterna antillarum), whooping crane,
pallid sturgeon (Scaphirhynchus albus), and topeka shiner (Notropis topeka); and the threatened
piping plover (Charadrius melodus), rufa red knot (Calidris canutus rufa), and western prairie
fringed orchid (Platanthera praeclara). A detailed discussion of factors contributing to our
concurrence with the above not likely to adversely affect (NLAA) and may affect determinations
is included within the BA and are also summarized in the table below (Table 1). A summary of
species habitat surveys conducted for the Project is included page 10-11 in Table 1.4-2 of the BA
(BLM 2019).

Additionally, the Federal agencies determined that the proposed project may affect the
threatened Northern long-eared bat (Myotis septentrionalis), but rely on the Service’s January 3,
2016, Programmatic Biological Opinion on Final 4(d) Rule for the Northern Long-Eared Bat and
Activities Excepted from Take Prohibitions to fulfill its section 7(a)(2) consultation obligation.

Additional information for this species and consultation is described in Introduction section of
the BO.
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Table 1. ESA Section 7 Determinations and Service Concurrence.

Species ESA Se.ctIOI'l 7 g Rationale Summary of Conservation Measures'
Determination Concurs
Interior Not Likely to Yes This determination is based on Keystone will complete crossings of major rivers and
least tern Adversely Keystone’s plan to use horizontal riverine habitat using HDD, resulting in a pipeline burial
Affect directional drill (HDD) when crossing depth of 25 feet or greater, regardless of the season.

the Missouri, Platte, Elkhorn, Niobrara,
Cheyenne, and Yellowstone rivers and
Keystone’s and electric power
providers’ commitment to follow
conservation measures identified by the
Service. Specifically, pre-construction
surveys to identify nesting least terns
within 0.25 miles of the proposed river
crossings and the commitment to halt
construction should nesting individuals
be identified, would avoid effects on
nesting interior least terns. While
migrating least terns may encounter
construction activities during spring and
fall migration, effects on potentially
suitable habitat are not expected due to
the use of HDD. Although new electric
power lines would increase the collision
and predation potential for interior least
terns, none of the proposed power lines
would overlap suitable nesting or
foraging habitat, and only a small
portion of one power line, co-located on
existing structures, would approach
within 1 mile of potentially suitable
habitat. Installation of bird flight
diverters (BFDs) may incidentally

Keystone will implement measures identified in the HDD
contingency plan, including monitoring of the HDD bore,
monitoring downstream of the HDD site for evidence of
drilling fluids, and mitigation measures should a frac-out
occur. Frac-out is the unintentional return of drilling
fluids to the surface during HDD.

Where practicable, Keystone will maintain vegetative
screening at HDD sites to prevent disturbance of interior
least terns.

Should HDD activities occur at night, Keystone will
down-shield lights when the site is within 0.25 mile of
potentially suitable habitat and vegetative screening is
lacking.

Keystone will conduct pre-construction presence/probable
absence surveys of pipeline crossings within 0.25 mile of
potentially suitable breeding habitat at the Platte, Elkhorn,
and Niobrara rivers in Nebraska; the Cheyenne River in
South Dakota; and the Yellowstone River in Montana
during the interior least tern nesting season (April 15 to
September 1) to ensure that there are no nesting pairs
within 0.25 mile of the construction area. If interior least
tern nests are found at the crossings, Keystone will: (1)
adhere to a 0.25-mile buffer of no pipeline construction
activity and (2) continue to monitor nests if any are within
0.25 mile of the construction footprint until young have
fledged.

! Conservation Measures will be implemented by Keystone and/or the electric power providers, as specified, as part of its Project
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reduce the risk of other bird species,
including interior least terns.

Keystone will conduct daily surveys for nesting terns
during the nesting season when construction activities
occur within 0.25 mile of potential nesting habitat.

If nesting terns are present, Keystone will make minor
adjustments to the pipeline corridor, if practicable, to
avoid nesting interior least terns, in coordination with the
Service. This may involve shifting the pipeline corridor
away from nests to avoid disturbances to interior least tern
nests or other modifications depending on the
circumstances.

To the extent practicable, Keystone will conduct
construction activities mostly during daytime hours and
will comply with any local noise regulations.

Keystone will properly equip construction equipment with
mufflers to lessen noise impacts.

Keystone will implement a project-specific Spill
Prevention, Control, and Countermeasure (SPCC) Plan
(Appendix D of the BA).

Keystone will mark and maintain a 100-foot buffer from
river crossings, free from hazardous materials, fuel
storage, and vehicle fuel transfers. These buffers will be
maintained during construction except when fueling and
refueling the water pump near the river edge, which is
required for the HDD crossing and hydrostatic test water
withdrawal. Water pump fueling will be completed by
trained personnel and will use secondary containment; a
spill kit will be onsite.

Keystone will conduct refueling and lubrication of
construction equipment in uplands and greater than 100
feet from streams and wetlands. Where this is not
possible, designated personnel with special training in
refueling, spill containment, and cleanup will conduct
these activities.
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Keystone will perform all equipment maintenance and
repairs in upland locations at least 100 feet from
waterbodies and wetlands.

Keystone will park all equipment at least 100 feet from a
watercourse or wetland overnight, if possible.

Keystone will not wash equipment in streams or wetlands.
Keystone will conduct construction and restoration
activities to allow for prompt and effective cleanup of
spills of fuel and other hazardous materials.

Keystone will ensure each construction crew and cleanup
crew will have sufficient tools and materials on hand to
stop leaks, including supplies of absorbent and barrier
materials that will allow for rapid containment and
recovery of spilled materials.

Keystone will ensure water withdrawal for hydrostatic
testing will be less than 10 percent of the baseline daily
flow.

Keystone will minimize temporary water reductions by
withdrawing only the volume of water needed for
hydrostatic testing as outlined in its permits. Water will
be returned to its source within a 30-day period except
where the hydrostatic test water is used to test multiple
spreads. At the conclusion of hydrostatic testing, the
remaining water will be returned to the source.

During Keystone’s aerial surveillance, aircraft will
maintain at least 1,000 feet of elevation.

If construction of power lines occurs during the interior
least tern nesting season, Keystone will conduct surveys
of potentially suitable riverine and/or sand pit nesting
habitat within 0.25 mile of new power lines within 2
weeks of construction to determine presence of nesting
pairs. If nesting interior least terns are present, Keystone
will cease construction until chicks fledge from the site.
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Electric power providers will install anti-perching
measures on all structures within 0.1 mile of either side of
the proposed crossings of the Platte, Elkhorn, Niobrara,
Cheyenne, Yellowstone, Milk and Missouri rivers.

Piping Not Likely to Yes This determination is based on Keystone will complete crossings of major rivers and

plover Adversely Keystone’s plan to use HDD when riverine habitat using HDD, resulting in a pipeline burial

Affect crossing the Missouri, Platte, Elkhorn, depth of 25 feet or greater, regardless of the season.

Niobrara, Cheyenne, and Yellowstone
rivers and Keystone’s and electric
power providers’ commitment to follow
conservation measures identified by the
Service. Specifically, pre-construction
surveys to identify nesting piping
plovers within 0.25 miles of the
proposed river crossings and the
commitment to halt construction should
nesting individuals be identified, would
avoid effects on nesting piping plovers.
While migrating piping plovers may
encounter construction activities during
spring and fall migration, effects on
potentially suitable habitat are not
expected due to the use of HDD.
Although new electric power lines
would increase the collision and
predation potential for piping plovers,
none of the proposed power lines would
overlap suitable nesting or foraging
habitat, and only a small portion of one
power line, co-located on existing
structures, would approach within 1
mile of potentially suitable habitat.
Installation of BFDs may incidentally

Keystone will implement measures identified in the HDD
contingency plan, including monitoring of the HDD bore,
monitoring downstream of the HDD site for evidence of
drilling fluids, and mitigation measures should a frac-out
occur.

Where practicable, Keystone will maintain vegetative
screening at HDD sites to prevent disturbance of piping
plovers.

Should HDD activities occur at night, Keystone will
down-shield lights when the site is within 0.25 miles of
potentially suitable habitat and vegetative screening is
lacking,.

Keystone will conduct pre-construction presence/probable
absence surveys of pipeline crossings within 0.25 mile of
potentially suitable breeding habitat at the Platte, Elkhorn,
and Niobrara rivers in Nebraska; the Cheyenne River in
South Dakota; and the Yellowstone River in Montana
during the piping plover nesting season (April 15 to
September 1) to ensure that there are no nesting pairs
within 0.25 mile of the construction area. If piping plover
nests are found at the crossings, Keystone will: (1) adhere
to a 0.25-mile buffer of no pipeline construction activity
and (2) continue to monitor nests if any are within 0.25
mile of the construction footprint until young have
fledged.
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reduce the risk of other bird species,
including piping plovers.

Keystone will conduct daily surveys for nesting piping
plovers during the nesting season when construction
activities occur within 0.25 mile of potential nesting
habitat.

If nesting piping plovers are present, Keystone will make
minor adjustments to the pipeline corridor, if practicable,
to avoid nesting plovers, in coordination with the Service.
This may involve shifting the pipeline corridor away from
nests to avoid disturbances to piping plover nests or other
modifications depending on the circumstances.

To the extent practicable, Keystone’s construction within
0.25 mile of a piping plover nest will occur mostly during
daytime hours and will comply with any local noise
regulations.

Keystone’s construction equipment will be properly
equipped with mufflers to lessen noise impacts.

Keystone will implement a project-specific SPCC Plan.
Keystone will mark and maintain a 100-foot buffer from
river crossings, free from hazardous materials, fuel
storage, and vehicle fuel transfers. These buffers will be
maintained during construction except when fueling and
refueling the water pump near the river edge that is
required for the HDD crossing and hydrostatic test water
withdrawal. Water pump fueling will be completed by
trained personnel and will use secondary containment and
a spill kit will be onsite.

Keystone will conduct refueling and lubrication of
construction equipment in uplands and greater than 100
feet from streams and wetlands. Where this is not
possible, designated personnel with special training in
refueling, spill containment, and cleanup will conduct
these activities.
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Summary of Conservation Measures’

Keystone will perform all equipment maintenance and
repairs will be performed in upland locations at least 100
feet from waterbodies and wetlands.

Keystone will park all equipment will be parked at least
100 feet from a watercourse or wetland overnight, if
possible.

Keystone will ensure equipment will not be washed in
streams or wetlands.

Keystone’s Construction and restoration activities will be
conducted to allow for prompt and effective cleanup of
spills of fuel and other hazardous materials.

Keystone will ensure that each construction crew and
cleanup crew will have sufficient tools and materials on
hand to stop leaks, including supplies of absorbent and
barrier materials that will altow for rapid containment and
recovery of spilled materials.

Keystone will ensure that water withdrawal for
hydrostatic testing will be less than 10 percent of the
baseline daily flow.

Keystone will minimize temporary water reductions by
withdrawing only the volume of water needed for
hydrostatic testing as outlined in its permits. Water will
be returned to its source within a 30-day period except
where the hydrostatic test water is used to test multiple
spreads. At the conclusion of hydrostatic testing, the
remaining water will be returned to the source.

During aerial surveillance, Keystone’s aircraft will
maintain at least 1,000 feet of elevation.

If construction of power lines occurs during the piping
plover nesting season, Keystone or the electric power
providers will conduct surveys of potentially suitable
riverine and/or sand pit plover nesting habitat within 0.25
mile of new power lines within 2 weeks of construction to
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Concurs

Rationale

Summary of Conservation Measures'

determine presence of nesting pairs. If nesting plovers are
present, construction will cease until all chicks fledge
from the site.

Electric power providers will install anti-perching
measures on all structures within 0.1 mile of either side of
the proposed crossings of the Platte, Elkhorn, Niobrara,
Cheyenne, Yellowstone, Milk and Missouri rivers.

Should potentially suitable breeding or foraging habitat
for piping plover be identified near the proposed Project at
a later time, power lines near breeding habitat (and within
0.25 mile of each side) and lines that will be built between
rivers and sand and gravel mining areas, electric power
providers will mark power lines with BFDs to reduce
potential injury or mortality to piping plovers.

Electric power providers will route power lines to avoid
construction within 0.50 mile of potentially suitable
piping plover nesting habitat in alkali wetlands in
Montana.

NorVal Electric Cooperative will install BFDs in all
locations where the power line to PS-10 comes within
0.25 mile of either side of the Milk River. Additionally,
BFDs will be installed for 0.25 mile on either side of two
unnamed reservoirs crossed by the proposed power line to
PS-10.

Rufa red
knot

Not Likely to
Adversely
Affect

Yes

Adverse effects on rufa red knot are
unlikely based on (1) the proposed
pipeline would not affect stopover
habitat; (2) there is very little
potentially suitable stopover habitat
proximal to the proposed power lines;
(3) rufa red knot are extremely
uncommon in the Central Flyway; and
(4) the increase in power lines

Keystone will complete crossings of major rivers and
riverine habitat using HDD, resulting in a pipeline burial
depth of 25 feet or greater, regardless of the season.
Keystone will implement measures identified in the HDD
contingency plan, including monitoring of the HDD bore,
monitoring downstream of the HDD site for evidence of
drilling fluids, and mitigation measures should a frac-out
occur.
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associated with pump stations is 0.1

percent of existing large power lines.

Therefore, no measurable effects are
anticipated for the rufa red knot as a
result of the Project.

Keystone will implement a project-specific SPCC Plan.
To the extent practicable, Keystone’s construction will
occur mostly during daytime hours and will comply with
any local noise regulations.

Keystone’s construction equipment will be properly
equipped with mufflers to lessen noise impacts.
Keystone will mark and maintain a 100-foot buffer from
river crossings, free from hazardous materials, fuel
storage, and vehicle fuel transfers. These buffers will be
maintained during construction except when fueling and
refueling the water pump near the river edge that is
required for the HDD crossing and hydrostatic test water
withdrawal. Water pump fueling will be completed by
trained personnel and will use secondary containment and
a spill kit will be onsite.

Keystone will refuel or lubricate construction equipment
in uplands and greater than100feet from streams and
wetlands. Where this is not possible, designated
personnel with special training in refueling, spill
containment, and cleanup will conduct these activities.
Keystone will perform all equipment maintenance and
repairs in upland locations at least 100 feet from
waterbodies and wetlands.

Keystone will park all equipment at least 100 feet from a
watercourse or wetland overnight, if possible.

Keystone will not wash equipment in streams or wetlands.
Keystone’s construction and restoration activities will be
conducted to allow for prompt and effective cleanup of
spills of fuel and other hazardous materials.

Keystone will ensure each construction crew and cleanup
crew will have sufficient tools and materials on hand to
stop leaks, including supplies of absorbent and barrier
materials that will allow for rapid containment and
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recovery of spilled materials.

Keystone will ensure water withdrawal for hydrostatic
testing will be less than 10 percent of the baseline daily
flow.

Keystone will minimize temporary water reductions by
withdrawing only the volume of water needed for
hydrostatic testing as outlined in their permits. Water will
be returned to its source within a 30-day period except
where hydrostatic test water is used to test multiple
spreads. At the conclusion of hydrostatic testing, the
remaining water will be returned to the source.

Whooping
crane

Not Likely to
Adversely
Affect

Yes

No documented whooping crane
historical or telemetry observations
have been identified within 1.5 miles of
the action area and only one record is
within 3.5 miles. Given (1) the limited
number of individuals, (2) the lack of
historical or recent telemetry records in
the action area despite the long-term
nature of the historical data and the fact
that the telemetry data are not
dependent on human observation, (3)
the low probability of a collision during
migration, and (4) the proposed
conservation measures developed in
conjunction with the Service, adverse
effects are unlikely.

BLM used the Service’s “A Review and
Critique of Risk Assessments
Considered by the U.S. Fish and
Wildlife Service Regarding the
Collision Risk for Whooping Cranes
with NPPD’s R-Project”

Keystone will complete crossings of major rivers and
riverine habitat using HDD, resulting in a pipeline burial
depth of 25 feet or greater, regardless of the season.
Keystone will implement measures identified in the HDD
contingency plan, including monitoring of the HDD bore,
monitoring downstream of the HDD site for evidence of
drilling fluids, and mitigation measures should a frac-out
occur.

Should HDD activities occur at night, Keystone will
down-shield lights during the spring and fall whooping
crane migration seasons in areas that provide potentially
suitable habitat.

Where practicable, Keystone will maintain vegetative
screening at HDD sites to prevent disturbance of
whooping cranes.

During spring (March—May) and fall (October—
November) whooping crane migration periods,
Keystone’s environmental monitors will complete a daily
brief survey of any wetland or riverine habitat areas
potentially used by whooping cranes in the morning and
afternoon before starting equipment and following the
Whooping Crane Survey Protocol previously developed
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(https://www.fws.gov/mountain-
prairie/es/nebraska/library/USFWS-
Whooping-Crane-Whitepaper-final-w-
Attachments.pdf), dated January 30, 2019
to develop a collision risk assessment
and determined risks to whooping
cranes would be very low.

by the Service and Nebraska Game and Parks
Commission [NGPC] (NGPC and Service 2017). If
whooping cranes are sighted, the environmental monitor
will immediately contact the Service and respective state
agency in Nebraska, South Dakota, and/or Montana for
further instruction and require that all human activity and
equipment start-up be delayed. Work could proceed if
whooping crane(s) leave the area. The compliance
manager will record the sighting, bird departure time, and
work start time on the survey form. The Service will
notify the compliance manager of whooping crane
migration locations during the spring and fall migrations
through information gathered from the whooping crane
tracking program.

Keystone will re-vegetate disturbed areas (particularly
within riparian zones and in wetland habitats) in
accordance with the Construction, Mitigation, and
Reclamation Plan (CMRP) and U.S. Army Corps of
Engineers (USACE) permit requirements.

Keystone’s use of helicopters within 0.5 mile of any
whooping crane(s) will be prohibited.

Keystone will prepare and implement a project-specific
SPCC Plan.

Keystone will mark and maintain a 100-foot buffer from
river crossings, free from hazardous materials, fuel
storage, and vehicle fuel transfers. These buffers will be
maintained during construction except when fueling and
refueling the water pump near the river edge that is
required for the HDD crossing and hydrostatic test water
withdrawal. Water pump fueling will be completed by
trained personnel and will use secondary containment and
a spill kit will be onsite.
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Keystone will refuel and lubricate construction equipment
in uplands and greater than 100 feet from streams and
wetlands. Where this is not possible, designated
personnel with special training in refueling, spill
containment, and cleanup will conduct these activities.
Keystone will perform all equipment maintenance and
repairs in upland locations at least 100 feet from
waterbodies and wetlands.

Keystone will park all equipment at least 100 feet from a
watercourse or wetland overnight, if possible.
Keystone’s equipment will not be washed in streams or
wetlands.

Keystone’s construction and restoration activities will be
conducted to allow for prompt and effective cleanup of
spills of fuel and other hazardous materials.

Keystone will ensure each construction crew and cleanup
crew will have sufficient tools and materials on hand to
stop leaks, including supplies of absorbent and barrier
materials that will allow for rapid containment and
recovery of spilled materials.

Keystone will ensure water withdrawal for hydrostatic
testing will be less than 10 percent of the baseline daily
flow.

Keystone will minimize temporary water reductions by
withdrawing only the volume of water needed for
hydrostatic testing as outlined in its permits. Water will
be returned to its source within a 30-day period except
where the hydrostatic test water is used to test multiple
spreads. At the conclusion of hydrostatic testing, the
remaining water will be returned to the source.

During aerial surveillance, Keystone’s aircraft will
maintain at least 1,000 feet of elevation.
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Should power lines be adjusted, the electric power
provider will site them greater than 5 miles from
Designated Critical Habitat and/or documented high-use
areas.

Electric Power providers will mark new lines with BFDs
within 1 mile of potentially suitable habitat within the 95-
percent migration corridor.

Electric Power providers will mark new lines with BFDs
near potentially suitable habitat outside the 95-percent
migration corridor at the discretion of the local Service
Ecological Services Field Office, based on the biological
needs of the whooping crane. Thus far, this will include
the following:

-The power line to PS-09 will be marked with BFDs
within 0.25 mile of crossings of the Milk River.

-The power line to PS-10 will be marked with BFDs
within 0.25 mile of crossings of the Milk River and within
0.25 mile of two unnamed reservoirs crossed by the line.
-The power line to PS-12 will be marked with BFDs
within 0.25 mile of crossings of the Redwater River and
Buffalo Springs Creek.

-The power line to PS-14 will be marked with BFDs
within 0.25 mile of crossings of Pennel Creek and an
unnamed pond in the northwest corner of section 35,
township 9 north, range 58 east, in Fallon County,
Montana.

Keystone will develop a compliance monitoring plan that
requires written confirmation that the power lines have
been marked with BFDs and that the markers are
maintained in working condition.

Electric power providers will complete daily
presence/probable absence surveys in potentially suitable
habitat according to the Project’s protocol described
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above if construction occurs during the spring and fall
migration periods. Should a whooping crane be sighted
within 0.5 mile of a work area, all work will cease until
the whooping crane leaves that immediate area. Service
and NGPC will be contacted immediately and notified of
the presence of whooping crane.
Northern May Affect, See Only known presence of northern long- Keystone will implement measures identified in the HDD
long-eared | Likely to Introduction | eared bat (NLEB) in the action area was contingency plan, including monitoring of the HDD bore,
bat Adversely Section of from four NLEBs fitted with monitoring downstream of the HDD site for evidence of
Affect, relying | BO for more | transmitters within 1 mile of Fort Peck drilling fluids, and mitigation measures should a frac-out
on Service’s information spillway. However, these were not occur.
2016 maternity roosts. There are no known Should HDD activities occur at night, Keystone will
Programmatic occupied maternity roost trees, or down-shield lights.
Biological known occupied hibemacula occur Where practicable, Keystone will maintain vegetative
Opinion on the within 1 mile of the action area. The screening at HDD sites to prevent disturbance of northern
Final 4(d) Rule proposed Project “may affect” the long-eared bats.
for the NLEB northern long-eared bat due to the Keystone will ensure that no tree removal will occur
and Activities alteration of approximately 81 acres of within 0.25 miles of a known occupied hibernaculum.
Excepted from potentially suitable habitat. However, Keystone will ensure that no tree removal will occur
Take the proposed Project relies on the within 150 feet of a known occupied maternity roost tree
Prohlb.itions to Service’s Jar_luar?/ 5, 2.016, . during the pup season (June 1-July 31)
fulfill its Programmatic Biological Opinion on Keystone will complete pre-construction presence/absence
seation 7(3)(2) the _F’_n?l 4(d) Rule for the NLEB and surveys if there is a need to remove trees within
con.sult.atlon Actl\_/lt_le.s Excepted frpm Tal.(e potentially suitable habitat within the Project area during
obligation Proh1b1t1(')ns to f.ulﬁ!l its section 7(a)(2) the pup season (June 1 to July 31). If required, surveys
consultation obligation. will be conducted pursuant to local Service field office
and state resource agency requirements. The need for
additional season tree-clearing restrictions, if any, will be
determined in coordination with applicable state and
Federal resource agencies, pending survey results.
During aerial surveillance, Keystone’s aircraft will
maintain at least 1,000 feet of elevation.
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Keystone will prepare and implement a project-specific
SPCC Plan.
Topeka Not Likely to Yes Keystone has committed to Keystone’s crossing of Union Creek will be completed
shiner Adversely implementing conservation measures, using HDD, resulting in a pipeline burial depth of 25 feet
Affect conducting pre-construction surveys, or greater.

and avoiding effects on individuals
within occupied streams.

Keystone will implement measures identified in the HDD
contingency plan, including monitoring of the HDD bore,
monitoring downstream of the HDD site for evidence of
drilling fluids, and mitigation measures should a frac-out
occur.

Keystone will complete pre-construction
presence/probable absence surveys of Union and Taylor
creeks will be completed during the year of construction.
Keystone will use a dry crossing method or HDD if the
Topeka shiner is identified during pre-construction
surveys.

Keystone will ensure that water required for HDD
operations or hydrostatic testing will be sourced from
locations without Topeka shiner presence.

Keystone will maintain at least a 100-foot setback from
the water’s edge for any HDD drill pads, should the HDD
method be used.

Keystone will implement best management practices
(BMPs) outlined in the CMRP to prevent and minimize
sediment runoff from construction areas from entering
receiving streams that may provide potentially suitable
Topeka shiner habitat.

Keystone will avoid use of broadcast applications of
pesticides or herbicides near water bodies.

Keystone will avoid water depletions within occupied
river basins.

Keystone will maintain upstream and downstream fish
passage during any stream habitat disturbance.
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Species

ESA Section 7
Determination

Service
Concurs

Rationale

Summary of Conservation Measures'

Keystone will screen the intake end of any water
withdrawal pump with mesh having openings no larger
than 0.125 inch. Water velocity at the screen will not
exceed 0.5 feet per second, and the intake screens will be
checked periodically for fish impingement. Should a
Topeka shiner become impinged against the screen, all
pumping operations will immediately cease and the
compliance manager for Keystone will immediately
contact the Service to determine if additional protection
measures will be required. An environmental inspector
will be present every day during water withdrawals to
ensure compliance with permit conditions and to ensure
that Keystone’s commitments are met.

Western
prairie
fringed
orchid

Not Likely to
Adversely
Affect

Yes

Surveys in 2019 and previous years
have demonstrated the probable
absence of this species from the
pipeline construction corridor. Desktop
studies have indicated that it is unlikely
that individuals or high-quality habitat
would occur in power line corridors.
Given that pre-construction surveys will
occur and Keystone has committed to
implement avoidance and conservation
measures, adverse effects are unlikely.

Keystone or the electric power providers will conduct pre-
construction presence/probable absence surveys within
potentially suitable habitat that was not previously
surveyed, including the power line route to PS-21. Survey
results will be submitted to the Service for review.
Species presence will be assumed in potentially suitable
habitat if surveys cannot be conducted during the
flowering period.

Keystone or the electric power providers will conduct pre-
construction presence/probable absence surveys in
potentially suitable habitat along the power line routes to
PS-22 through PS-25, during the appropriate flowering
period. The NPPD will delineate and designate areas
where western prairie fringed orchid habitat is present as
“avoidance areas” where placement of structures and
construction traffic will not occur.

Keystone’s Project alignment will be adjusted to avoid
any identified populations as practicable and/or approved
by the landowner.
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To the greatest extent practicable, Keystone will reduce
the width of the construction ROW in areas where western
prairie fringed orchid populations have been identified.
Keystone will implement a noxious and invasive weed
control program consistent with the CMRP to reduce the
potential for spread or invasion of weeds.

Keystone will conduct any necessary herbicide application
by spot spraying.

Keystone will restrict use of herbicides within 100 feet of
documented western prairie fringed orchid occurrence.
Keystone will minimize the potential for altered
hydrology (e.g., surface water flow, infiltration and
groundwater levels) in potentially suitable habitat through
BMPs outlined in the CMRP.

Keystone will salvage and segregate topsoil appropriately
where populations have been identified to preserve native
seed sources in the soil for use in revegetation efforts in
the ROW.

Keystone will restore wet meadow habitat using a
Service- and NGPC-approved seed mix.

Keystone will restore potentially suitable wet meadow
habitats following Project construction.

Keystone will monitor restoration of construction-related
impacts on wet meadow habitats identified as potentially
suitable for the western prairie fringed orchid for a 5-year
period.

Keystone has sited aboveground facilities to avoid
potentially suitable western prairie fringed orchid wetland
habitat.

Keystone will implement a project-specific SPCC Plan.
Keystone will mark and maintain a 100-foot buffer from
river crossings, free from hazardous materials, fuel
storage, and vehicle fuel transfers.
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These buffers will be maintained during construction
except when fueling and refueling the water pump near
the river edge that is required for the HDD crossing and
hydrostatic test water withdrawal. Water pump fueling
will be completed by trained personnel and will use
secondary containment and a spill kit will be onsite.
Keystone will refuel and lubricate construction equipment
in uplands and greater than100 feet from streams and
wetlands. Where this is not possible, designated
personnel with special training in refueling, spill
containment, and cleanup will conduct these activities.
Keystone will perform all equipment maintenance and
repairs in upland locations at least 100 feet from
waterbodies and wetlands.

Keystone will park all equipment at least 100 feet from a
watercourse or wetland overnight, if possible.

Keystone will not wash equipment in streams or wetlands.
Keystone will conduct construction and restoration
activities to allow for prompt and effective cleanup of
spills of fuel and other hazardous materials.

Keystone will ensure each construction crew and cleanup
crew will have sufficient tools and materials on hand to
stop leaks, including supplies of absorbent and barrier
materials that will allow for rapid containment and
recovery of spilled materials.

Keystone will ensure water withdrawal for hydrostatic
testing will be less than 10 percent of the baseline daily
flow.

Keystone will minimize temporary water reductions by
withdrawing only the volume of water needed for
hydrostatic testing as outlined in its permits.
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Water will be returned to its source within a 30-day period
except where hydrostatic test water is used to test multiple
spreads. At the conclusion of hydrostatic testing, the
remaining water will be returned to the source.
Black- Not Likely to Yes No presence of black-footed ferrets Keystone will provide the Service with the results of
footed Adversely (BFF) within the action area; little or no Montana prairie dog town surveys and continue to
ferret Affect suitable habitat (prairie dog towns) coordinate with the Montana Ecological Services Office

which BFF depend upon would be
affected, the Service determined effects
on prairie dogs do not effect BFF where
its known to occur; BFF is not known
to exist outside of known re-introduced
locations and surveys are no longer
required; closest known reintroduction
site 1s 19 miles from the action area,
where a protected reintroduced
population exists; there is little to no
possibility of the species presence
within the action area. Black-tailed
prairie dog towns in all of South Dakota
have been block-cleared by the
Service’s Pierre Ecological Services
Field Office, meaning the towns no
longer contain any wild, free-ranging
black-footed ferrets, and activities
within these areas that result in the
removal of the black-tailed prairie dogs
and/or their habitat would no longer be
required to meet the Service survey
guidelines for black-footed ferrets or
undergo consultations under section 7
of the ESA.

to determine the need for black-footed ferret surveys, in
accordance with the Black-footed Ferret Survey
Guidelines (USFWS 1989).

Keystone will prohibit workers from keeping domestic
pets in construction camps and/or worksites.

Keystone will make workers aware of how canine
distemper and sylvatic plague diseases are spread
(domestic pets and fleas).

Keystone will prohibit workers from feeding wildlife.
Keystone will report concentrations of dead and/or
apparently diseased animals (prairie dogs, ground
squirrels, others) to the appropriate state and Federal
agencies.

Keystone will implement a Project-specific SPCC Plan.
Electrical power providers will implement protection
measures to minimize raptor (BFF predators) perching, in
accordance with the Avian Power Line Interaction
Committee (APLIC), Suggested Practices for Avian
Protection on Power Lines (APLIC 1996, 2012).

Big Flat Electric Cooperative will provide immediate
notification to the Service in the unlikely event that a
black-footed ferret is sighted during construction of the
power line to PS-09.
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Pallid Not Likely to Yes Adbverse effects to pallid sturgeon are Keystone will use HDD under the Milk, Missouri,
Sturgeon Adversely unlikely based on Keystone’s plan to Yellowstone, and Platte rivers.
Affect use the HDD crossing method for large Keystone will use at least a 100-foot setback from the

rivers and Keystone’s commitment to
follow conservation measures,
including restrictions on water
withdrawals. None of the potential
effects would occur on or near Federal
lands, except possibly where the BLM
and USACE are involved with the
crossing under the Missouri River just
below the Fort Peck Project.

water’s edge for the HDD drill pads at the HDD crossings
at the Milk, Yellowstone, Missouri, and Platte rivers.
Keystone will contain potential releases during HDD
(frac-outs) by BMPs that are described within the HDD
contingency plans required for drilled crossings.

Keystone will avoid broadcast applications of pesticides
or herbicides within 0.25 miles of water bodies.

Keystone will maintain upstream and downstream fish
passage during any stream habitat disturbance.

Keystone will screen the intake end of any water
withdrawal pump with mesh having openings no larger
than 0.125 inch, a floating surface intake would be used to
avoid the benthic habitat used by the sturgeon; water
velocity at the screen would not exceed 12 centimeters per
second to prevent entrainment of larval fish, and the
intake screens would be periodically checked for fish
impingement. Should a sturgeon become impinged against
the screen, all pumping operations would immediately
cease and the compliance manager for Keystone would
immediately contact the Service to determine if additional
protection measures would be required.

Keystone will avoid water withdrawal from the Milk,
Missouri, and Yellowstone rivers for any purpose from
May 15 through July 15 of any year to avoid pallid
spawning periods and the impingement and entrainment
of free embryos and larval pallid sturgeon that drift with
the current during that time of year.

Keystone will avoid water withdrawal from the Platte
River for any purpose from March 1 through June 30 of
any year to avoid pallid spawning periods and the
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impingement and entrainment of free embryos and larval
pallid sturgeon that drift with the current during that time
of year.

Keystone would take care during the discharge to prevent
erosion or scouring of the waterbody bed and banks to
avoid impacts to spawning habitat for the species.
Hydrostatic test discharge would be in upland locations
near the source of the water. Water would be discharged
over several days and through a hay bale apparatus or
other velocity reduction and erosion control device.
Keystone will avoid temporary water reductions based on
Keystone’s plan to withdraw the volume needed and to
return water back to its source within a 30-day period for
the Platte River.

Keystone will cross major rivers using the HDD method
with a pipeline burial depth of 25 feet or greater below the
river bed to avoid direct impacts to habitat.

Proposed HDD entry and exit points are more than 600
feet from the Platte River; if these points are changed,
Keystone would maintain at least a 100-foot setback from
the water’s edge.

Keystone will implement measures identified in a required
HDD contingency plan, including monitoring of the
directional drill bore, monitoring downstream for
evidence of drilling fluids and mitigation measures to
address a frac-out should one occur.

Keystone’s major river crossings are subject to an
intensive integrity management program stipulated by the
USDOT (Integrity Management Rule, 49 CFR 195) and
require heavier wall pipe be used for the HDD method.
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The Service anticipates that the Project may result in minor or temporary disturbance to the listed
species or their habitat described in Table 1 within the action area. However, adverse effects to
these species are not anticipated due to: (1) the avoidance of the species’ suitable habitat; (2) the
low likelihood of disturbance that may occur as a result of the proposed project; and (3) the
application of conservation measures intended to avoid/minimize impacts for each of these
species and associated compliance monitoring by Keystone (BLM 2019, Appendix D).
Therefore, these species will not be addressed further in the attached Biological Opinion.

The Service concurs with the determination that the Project may affect and is likely to adversely
affect the ABB. Therefore, the final BO analyzes the effects of the entire Project on the ABB.
This includes all consequences to ABB that are caused by the proposed action, including the
consequences of other activities that are caused by the proposed action. No critical habitat has
been designated for the ABB. The ITS serves to enumerate or identify the amount or extent of
take “caused by” all the effects of the action and exempts the action agencies from the
prohibitions against that take under section 9 of the ESA. Here, take of ABB would not occur
“but for” the proposed Federal actions. Given the scope of the effects of the Federal actions, it
follows that the majority of the take exempted for the Federal agencies is occurring on lands that
are outside the jurisdiction of the Federal agencies, or is related to activities undertaken by the
applicant not under the authority of a Federal agency.

Because the majority of take associated with the proposed Project will occur on non-federal
lands and is outside the jurisdiction of the Federal agencies, Keystone has elected to apply for an
incidental take permit and develop a habitat conservation plan for the ABB. Therefore, the
incidental take permit will authorize the incidental take that results from Keystone’s covered
activities. As appropriate, the Service may utilize the analysis in this BO when it processes the
application for an incidental take permit for Keystone.

If you have any questions regarding this matter, please contact me at the letterhead address or by
phone at (303) 236-4774.

Sincerely,

78

Colorado and Nebraska Field Supervisor

Enclosure

ecs Rebecca Latka, Regulatory Field Support, U.S. Army Corps of Engineers
Heath Kruger, Chief of Natural Resources, U.S. Army Corps of Engineers
Mark A. Gabriel, Administrator and Chief Executive Officer, Western Area Power
Administration
Jody Sundsted, Senior Vice President and Regional Manager, Upper Great Plains Region,
Western Area Power Administration
Dennis Rankin, Environmental Protection Specialist, Rural Utilities Service
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INTRODUCTION

This document transmits the U.S. Fish and Wildlife Service’s (Service) biological opinion (BO)
on the proposed Keystone XL Pipeline Project (Project) under section 7 of the Endangered
Species Act (ESA) based on our review of the Bureau of Land Management’s (BLM) Biological
Assessment for all Federal agency actions associated with the Project proposed by the applicant,
TC Energy (formerly known as TransCanada) Keystone Pipeline, LP (Keystone). A Biological
Assessment (hereafter referred to as the BA) was submitted by the BLM on September 30, 2019.
An amended BA was submitted by BLM on November 27, 2019 (BLM 2019). This BO is
prepared in accordance with section 7 of the ESA (16 U.S.C. 1531-1544, 87 Stat. 884), as
amended).

The purpose of section 7 consultation is to ensure that any action authorized, funded, or carried
out by the Federal government is not likely to jeopardize the continued existence of any listed
species or result in the destruction or adverse modification of critical habitat of the species.
Consistent with the regulations at 50 C.F.R. §402.12(f), the BA analyzed the effects of the entire
action, regardless of whether the actions are Federal or non-federal. For this Project, the Federal
actions are by BLM, Western Area Power Administration (WAPA), Rural Utilities Service
(RUS), and the U.S. Army Corps of Engineers (USACE). Although this BO evaluates effects on
the federally listed American burying beetle [Nicrophorus americanus), (hereafter referred to as
“ABB” or “beetle”) described in the BA for the entire Project, the area where the adverse effects
and incidental take of the ABB occurs is on non-federal lands and primarily outside the scope of
Federal agency authority. Keystone has decided to develop a Habitat Conservation Plan (HCP)
to support its application to the Service for a section 10(a)(1)(B) incidental take permit for the
ABB for their activities on non-federal lands or lands without a Federal nexus. Keystone has
submitted a draft HCP to the Service for review and technical assistance. The HCP and section
10 process is separate from this BO, though the Service might utilize the analysis in this BO, as
appropriate, when it processes the permit application.

The Federal agencies determined that the Project may affect the threatened northern long-eared
bat (NLEB; Myotis septentrionalis). The Service’s 2016 final 4(d) rule for NLEB (81 FR 1900)
prohibits incidental take only under the following circumstances: 1) if it occurs within a
hibernaculum, or 2) if it results from tree removal activities and the activity occurs within 0.25
mile (0.4 km) of a known hibernaculum; or, the activity cuts or destroys a known, occupied
maternity roost tree or other trees within a 150 foot radius from the maternity roost tree during
the pup season from June 1 through July 31. No actions or impacts from the Project are
anticipated to NLEB hibernaculum. Keystone has committed that 1) no tree removal will occur
within 0.25 miles of a known occupied NLEB hibernaculum, 2) no tree removal will occur
within 150 feet of a known occupied NLEB roost tree during the pup season (June 1-July 31),
and 3) if there is a need to remove trees during the pup season, pre-construction
presence/absence surveys will be completed by Keystone, pursuant to local Service field office
and state resource agency requirements (see NLEB row in Table 1 of the BO Transmittal Letter).
Therefore, the actions associated with the Project would not cause prohibited incidental take to
the NLEB. To fulfill the Federal agencies’ section 7(a)(2) consultation obligation, this Project
relies on Service’s January 5, 2016, Programmatic Biological Opinion on the “Final 4(d) Rule



for the Northern Long-Eared Bat and Activities Excepted from Take Prohibitions (Programmatic
Biological Opinion) (Service 2016, entire).” The Programmatic Biological Opinion provides a
framework for streamlined section 7 consultation for other Federal actions that may affect the
NLEB and are consistent with the provisions of the 4(d) rule. The Service has determined that
the Federal agencies have appropriately utilized the framework within the Programmatic
Biological Opinion, and therefore does not further discuss NLEB in this BO.

This BO is based on best scientific and commercial data available including information
provided in the BA (BLM 2019), the Supplemental Draft Environmental Impact Statement
(SDEIS), draft HCP (Keystone 2019), telephone conversations, meetings, field investigations,
and other sources of information.

CONSULTATION HISTORY

The Service’s Colorado/Nebraska Ecological Services Office in Lakewood, Colorado, is
delegated the lead office to conduct the consultation with BLM. However, other Service
Ecological Services Field Offices in Nebraska, Montana, North Dakota, South Dakota, and
Kansas have been actively participating as part of the Project team during part or all of the
informal and formal consultation, and assisted in drafting or reviewing consultation documents
throughout the consultation. Consultation for the Project has been ongoing over an extended
time period, and included a previous BA submitted by the Department of State in June 2012
(Department 2012), and a BO issued by the Service in 2013 (Service 2013, entire). The 2013
BO and 2012 BA on which it was based, and subsequent analysis for additional species, are no
longer in effect; the Department of State and the Service withdrew the 2012 BA and 2013
Biological Opinion on May 6, 2019. For a complete list summarizing agency correspondence,
species-specific survey information, and continued coordination with the Service regarding
biological surveys and determination of biological effects for the Project, see section 1.3,
Consultation History, and Appendix A, Letters of section 7 Consultation and Supporting
Communications of the BA (BLM 2019, pp. 1-8; Appendix A).

Since May 2019, the Service, BLM, WAPA, RUS, USACE, and the Department of State has
held twice weekly conference calls to discuss the consultation. A meeting with the Service,
BLM, WAPA, RUS, and USACE was held on September 19-20, 2019, to discuss remaining
issues associated with the development of a BA. On September 30, 2019, BLM and the
additional Federal agencies submitted a BA to the Service with a letter requesting initiation of
formal consultation. On November 27, 2019, BLM submitted an amended BA (BLM 2019) to
the Service to update information provided in the previous BA.

Updates to the Project and Analysis

Since the 2013 BO, several issues related to the Project have been modified. The Department of
State no longer has an action requiring section 7 consultation. However, Federal actions
involving the BLM, WAPA, RUS, and the USACE, still require section 7 consultation. When a
particular action involves more than one Federal agency, the consultation and conference
responsibilities may be fulfilled through a lead agency for section 7 consultation. The Service is
notified of the designation in writing by the lead agency (50 CFR 402.07). The BLM has not

4



notified the Service in writing that it is assuming the designation of lead agency, but has
provided the Service the information necessary to complete section 7 consultation for the Federal
actions associated with this Project (BLM 2019). A portion of the Project in Nebraska has been
rerouted to avoid impacts to sensitive areas and to maximize the use of existing rights of way
(ROWSs). This new route segment, designated as the Mainline Alternative Route (MAR), is
discussed in detail in the 2018 MAR Draft SEIS (Department 2018, entire). The Project
footprint through Montana and South Dakota, and the 60-acre pipe yard in North Dakota, are
essentially the same as that reviewed and assessed in the 2012 BA and 2013 BO for the
previously proposed project.

The BA (BLM 2019) includes the most recent species survey information. This also included
additional whooping crane public sightings and telemetry data, and assessment of effects to any
listed species as a result of new information. The Project includes updated standard practices
related to ABB conservation measures based on the Service’s most recent recommendations.
Efforts to “capture and relocate” ABB near the Project footprint are no longer considered a
beneficial practice for reducing harm to ABB (see additional detail in CONSERVATION
MEASURES section of this BO). While this practice was proposed and incorporated into the
2013 BO and 2012 BA to reduce ABB mortality (anticipated as harassment instead), it is no
longer proposed as part of this Project.

The BA (BLM 2019, pp. 116-118) also considered updated information from Hoback and
Conley (2014, entire) which suggested changes in temperature could impact ABB overwintering
behavior and survival. Inthe 2013 BO, incidental take was estimated as a one-time permanent
impact for the pipeline’s operations in the right-of-way. However, the BA (BLM 2019, p. 124)
anticipated and estimated annual mortality from temperature changes due to pipeline operations
over the entire duration of the 46 years of the Project after restoration is completed (four years).
This results in take estimates during operations 46 times larger than those that would be expected
using similar data and methods from the 2013 BO. Additionally, methods of calculating ABB
density from survey efforts have been updated since the 2013 BO. ABB density calculations no
longer include a habitat quality weighting factor (i.e., a multiplier used to account for habitat
quality at location of survey), as densities are calculated using trapping results in mostly high-
quality habitats (prime and good). The Service therefore determined that ABB densities are
already conservatively high and do not require additional weighting based on habitat quality.
The estimate of individuals affected per acre is intended to be conservative. Further information
on the type of effects and estimates for take are provided in the EFFECTS OF THE ACTION
and INCIDENTAL TAKE STATEMENT in this BO.

BIOLOGICAL OPINION

DESCRIPTION OF PROPOSED ACTION

As defined in the ESA section 7 regulations (50 CFR 402.02), "action" means "all activities or
programs of any kind authorized, funded, or carried out, in whole or in part, by Federal agencies
in the United States or upon the high seas." Examples of Federal actions include, but are not
limited to: (a) actions intended to conserve listed species or their habitat; (b) the promulgation of
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regulations; (c) the granting of licenses, contracts, leases, easements, rights-of-way, permits, or
grants-in-aid; or (d) actions directly or indirectly causing modifications to the land, water, or air.

Proposed Federal Actions

Several Federal agencies are involved in some capacity with the Project. The BLM, the WAPA,
the RUS, and the USACE intend to rely on this document to comply with section 7 of the ESA.
The following sections describe the proposed Federal actions associated with the Federal
agencies described above. Figure 1 indicates the currently known approximate locations that are
subject to the proposed Federal actions.

BLM

The BLLM’s proposed Federal action evaluated in this BO is the BLM’s decision to issue a ROW
grant and Temporary Use Permit to construct, operate, maintain and decommission a crude oil
pipeline and related facilities on Federal lands in compliance with the Mineral Leasing Act,
BLM ROW regulations, and other applicable Federal laws. In coordination and concurrence
with USACE. The BLM will decide whether to approve, approve with modification, or deny
issuance of a ROW grant and Temporary Use Permit for the proposed Keystone XL pipeline
system, and if approved, under what terms and conditions. The proposed pipeline ROW would
cross approximately 44.4 miles of BLM land in Montana and would also cross approximately
1.88 miles of USACE land at the Missouri River at Fort Peck, Montana.

WAPA

Part of WAPA’s mission is to provide open access to transmission services across the Federal
power transmission system so that energy producers can transmit power to their customers. Any
entity requesting transmission services across the Federal grid system must submit an application
for interconnection. WAPA has received interconnection applications from local power
cooperatives to serve the electrical needs of Pump Station (PS)-09 through PS-13 and PS-17
through PS-19, as well as PS-21.

The proposed interconnections to WAPA's transmission system are Federal actions. As a result,
WAPA must evaluate the environmental impacts of entering into an interconnection agreement
and completing any necessary work to WAPA’s infrastructure to accommodate the
interconnections as well as any interrelated non-federal actions (e.g., construction of power
lines). The following provides a summary of WAPA’s Federal activities:

o PS-09—Construction and ownership of a new substation (the Bowdoin Substation) and
interconnection;

e PS-10—An expansion of the existing Fort Peck Substation and interconnection;

¢ PS-11—Construction and ownership of a new substation and interconnection;

¢ PS-12—Interconnection and minimal work within the existing Circle Substation footprint to
accommodate the interconnection;

o PS-13—An expansion of the existing O’Fallon Substation and interconnection;



e PS-17—Interconnection and minimal work within the existing Maurine Substation footprint
to accommodate the interconnection;

e PS-18—Interconnection and minimal work within the existing Philip Substation footprint to
accommodate the interconnection;

e PS-19—Expansion of the existing Midland Substation and interconnection; and

e PS-21—Rebuilding of the existing Gregory Substation and interconnection.

Additional information and analysis related to the power lines that would connect to the above-
mentioned substations is provided in the analysis to follow.

RUS

RUS administers programs that provide rural areas with infrastructure and infrastructure
improvements, including water and wastewater treatment, telecommunications services, and
electric power. For electric power, RUS provides financing through loans and loan guarantees
for the construction, operation, and improvement of electric transmission and generation
facilities in rural areas. Power cooperatives in South Dakota have applied for RUS financing for
the construction of power lines to deliver power to PS-15 through PS-21. The South Dakota
power cooperatives include Grand Electric Cooperative (PS-15, 16, and 17), West Central
Electric Cooperative (PS-18 and 19) and Rosebud Electric Cooperative (PS-20 and 21). RUS’s
action is to determine whether to provide Federal financing to these electric cooperatives, thus
allowing them to construct and operate the transmission line facilities necessary to supply the
Project’s pump stations with power.!

! The power cooperatives could identify and secure alternate financing if RUS decides not to provide financing.
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Figure 1. Location of Proposed Federal Decisions as presented in the BA (BLM 2019, p. 13)



USACE

The Project, as described in section 2.6 of the BA (BLM 2019, p. 15) would cross Federal lands
administered by the BLM, as well as Federal land administered by the USACE for the Fort Peck
Project. As required by 33 USC 408, the USACE must give permission for the BLM to include
the Fort Peck Project lands in a ROW granted to Keystone the Project on Federal land
administered by both agencies. The USACE may also consider, whether to issue general permit
verifications or permit approvals under section 10 of the Rivers and Harbors Appropriation Act
of 1899 (33 USC 403) for any pipeline or power line construction over, under, or through
navigable waters listed under section 10, and/or under section 404 of the Clean Water Act (33
USC 1344) for Project activities involving dredging or filling in rivers, streams, or wetlands.?
Based on pre-application meetings held with the applicant, USACE anticipates receiving pre-
construction notifications (PCNs) along with a request for permit review from Keystone once
section 7 ESA consultation is completed with Service. The USACE expects PCNs for pipeline
crossings at the Missouri River, and the Yellowstone River, which are both section 10 rivers, as
well as other rivers not subject to section 10 but within the general alignment of the Project.
Additional PCNs may be submitted for USACE review along other portions of the Project. If
any PCNs are submitted for activities in Nebraska, USACE’s decisions on potential section 404
verifications would be the only Federal decisions made in the state of Nebraska for the Project.
However, submittal of new PCNs within the current pipeline ROW should not impact the
USACE’s compliance with ESA section 7 or the analysis in this BO, as it encompasses all
USACE-related permitting decisions.

Summary of Proposed Federal Activities

Collectively, the proposed Federal actions comprise the decisions of the BLM, WAPA, RUS,
and the USACE as described above. The Federal agencies are not proposing to construct or
manage the Project; however, under section 7 of the ESA, any effects on ESA-listed species
resulting from the construction and operation of the Project could be considered consequences of
the proposed Federal actions. Therefore, the effects of the Project on protected species are
evaluated as part of the effects of the proposed Federal action. Consistent with the regulations at
50 C.F.R. §402.02, the action area encompasses all areas affected by the Project, as described in
section 2.6 of the BA and Appendix C of the BA (BLM 2019, p. 16; Appendix C).

2 USACE regulates the discharge of dredged or fill material into waters of the United States under section 404 of the
Clean Water Act, and the construction of structures and work in navigable waters of the United States under section
10 Rivers and Harbors Act. Therefore, typically USACE does not have authority for the operations phase of a
project. Furthermore, per 33 C.F.R., 2017 Issuance and Reissuance of Nationwide Permits, Final Rule, USACE does
not directly regulate oil and gas pipelines, or other types of pipelines. For utility lines, including oil and gas
pipelines, USACE’s legal authority is limited to regulating discharges of dredged or fill material into waters of the
United States and structures or work in navigable waters of the United States, under section 404 of the Clean Water
Act and section 10 of the Rivers and Harbors Act of 1899, respectively. USACE does not have the authority to
regulate the operation of oil and gas pipelines, and does not have the authority to address spills or leaks from oil and
gas pipelines.



Action Area

The action area is defined as “...all areas to be affected directly or indirectly by the Federal
action and not merely the immediate area involved in the action” (50 CFR 402.02). For the
purposes of this BO, the Service determined that the action area is the pipeline ROW (temporary
and permanent) and all areas encompassing the pipeline construction, operation, and
maintenance activities, ancillary facilities, temporary workspaces, pipe stockpile sites, railroad
sidings, contractor yards, construction camps, access roads, and other aboveground facilities,
including pump stations and power lines.

The action area begins where the Project crosses the United States border from north to south

near Morgan, Montana, and continues southeast to Steele City, Nebraska (Figure 2) (BLM 2019,
pp. 17-20).
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Figure 2- Proposed Project Overview (BLM 2019, p. 17)

Description of the Proposed Project

Keystone proposes to construct and operate a crude oil transmission system from an oil supply
hub near Hardisty, Alberta, Canada, to destinations in the United States. In total, the Project
would consist of approximately 882 miles of 36-inch diameter pipeline in the United States. The
Project would have the capacity to deliver up to 830,000 barrels per day of crude oil.
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As acknowledged in the 2014 Final SEIS, after completion of the analyses required under
National Environmental Policy Act and under section 7 of the ESA, “Keystone will make minor
adjustments to the proposed pipeline alignment during final design based on additional
information obtained from field surveys or landowners. These minor route variations
(microalignments) could be implemented to address specific landowner concerns, avoid certain
features (such as structures, wells, or irrigation systems), minimize effects to environmental
resources, or facilitate construction in such areas as steep terrain or waterbody crossings”
(Department 2014, p. 2.1-2).

Proposed activities and a summary of Federal and non-federal lands where activities occur are
summarized Tables 2.6-1 and 2.6-2 of the BA (BLM 2019, pp. 21-23). The installation of the
proposed 36-inch diameter pipeline would occur within a 110-foot-wide construction ROW,
consisting of a 60-foot temporary construction ROW surrounding a 50-foot permanent ROW.
The ROW during construction will be reduced to 85 feet in certain areas due to restrictions
regarding other features (e.g., wetlands, cultural sites, shelterbelts, residential areas, and
commercial/industrial areas). Descriptions of additional temporary workspaces, construction
camps, and access roads are included in Appendix C of the BA (BLM 2019).

The amount of land affected during construction would total approximately 13,090 acres, of
which approximately 8,304 acres would be overlapped by permanent ROW and/or occupied by
permanent facilities. After construction, the temporary ROW would be restored and returned to
its previous land use. All disturbed acreage would be restored and returned to its previous
aboveground land use after construction, except for the approximately 37 acres occupied by
electrical substations and switching stations and the approximately 282 acres occupied by
permanent access roads and aboveground facilities, including pump stations and valves, for the
life of the Project.

Almost all of the land affected by the construction and operation of the Project would be
privately owned. BLM oversees the management of the majority of the federally owned lands
affected by the Project.

Keystone will use Environmental Inspectors on each construction spread. The Environmental
Inspectors will review the Project activities daily for compliance with state, Federal and local
regulatory requirements. The Environmental Inspectors will have the authority to stop specific
tasks as approved by the Chief Inspector. They can also order corrective action in the event that
construction activities violate the provisions of the Construction Mitigation and Reclamation
Plan (BLM 2019, Appendix B), landowner requirements, or any applicable permit requirements.
The compliance manager for Keystone would be the point person for communication with the
USFWS as required. The monitors that would be used in the field would be reporting to the
environmental inspectors, who in turn report to the compliance manager. If required, the
monitors would discuss any required interpretation or issues with the USFWS and the
compliance manager. More information is provided in the CONSTRUCTION MITIGATION
AND RECLAMATION PLAN (BLM 2019, Appendix B) and the PROPOSED PROJECT
DESCRIPTION (BLM 2019, Appendix C).
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Electrical Transmission and Distribution Lines and Substations

Local, non-federal power providers (typically called utilities or cooperatives) will provide
electrical service to the Project. In some instances, new and/or upgraded electrical transmission
and distribution lines (power lines) and substations would be needed in order to deliver power.
The local utility or cooperative will be responsible for constructing any such power lines or
substations, as well as obtaining the necessary permits, approvals, or authorizations from
Federal, state, and local governments. Further coordination between local power providers and
applicable resource management agencies may be required to ensure the conservation of
protected species and to obtain the necessary permits and approvals to construct and operate the
power lines.

WAPA may need to construct new substation facilities or upgrade existing substation facilities to
support the electrical service to for the Project. This BO evaluates the conservation measures
that WAPA has committed to implement, as well as potential effects of WAPA Federal actions,
including construction and upgrading substation facilities, on ABB. Table 2.6-3 in the BA
provides a summary of the power line and substation information (BLM 2019, pp. 24-25). See
Figure 1 for the location of these pump stations. Additional details are included in Appendix C
of the BA (BLM 2019). Microalignments may change the lengths of pipeline and/or power line,
areas of ROW, and the number of power line support structures, but would not likely result in a
meaningful increase in these aspects of the Project.

Pipeline Incident Analysis and Emergency Response Plan

The likelihood of potential accidental or unexpected oil releases from the pipeline during operation
was analyzed in the 2014 Final SEIS. This analysis has subsequently been updated using more
recent information. A description of the updated pipeline incident analysis can be found in
Appendix C of the BA (BLM 2019). However, the potential effects on ABB from potential spills
are not reasonably certain to occur (50 C.F.R. §402.17) for reasons stated below (see Exposure to
Potential Oil Spill and Emergency Repairs section of this BO).

A Project-specific Emergency Response Plan (ERP) will be prepared for the Project, which
would be submitted to the Pipeline and Hazardous Materials Safety Administration (PHMSA)
for approval prior to commencing system operations. A comprehensive ERP for the existing
Keystone Pipeline Project has been reviewed and approved by PHMSA. The publicly available
portion of the Keystone Oil Pipeline System ERP is included as BA Appendix D, Spill
Prevention, Control and Countermeasure Plan and Emergency Response Plan (parts of the ERP
and the Pipeline Spill Response Plan are considered confidential by PHMSA and the U.S.
Department of Homeland Security). As described in section 4.13 of the 2014 Final SEIS, the
existing Keystone Qil Pipeline Project documents would be used as templates for the plans for
the Project. Project-specific information would be inserted into the plans as it becomes
available. More information on emergency response procedures is described in section 12,
Emergency Response Procedures, Appendix C of the BA (BLM 2019).
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Conservation Measures for the American Burving Beetle

Keystone, the electrical power providers, or WAPA, where specified below, will apply the
following conservation measures to the extent practicable and allowed by landowners to avoid,
minimize, and mitigate effects on the ABB and potentially suitable habitat for the species.

The following conservation measures will be implemented for the Project:

Construction areas with ABB habitat will be mowed® such that the vegetation is as low as
possible without causing erosion (less than eight inches), in accordance with Nebraska Game
and Parks Commission (NGPC) guidance (NGPC 2019a, entire). Mowing and raking away
grass clippings allows the ground to dry out. Mowing will occur when the ABB is active, so
depending on the ground disturbance timeframe, the period when these procedures will be
implemented is from March 15 through October 31, based on NGPC guidance. For winter
construction activities (October 31 to March 31) mowing would occur by October 15. Hand
clearing or mechanical mowing will be used to mow uplands. Forested uplands will not be
cleared ahead of mainline construction and wetlands and streams will also be avoided. This
short vegetation height will be maintained for the duration of active construction during the
ABB overall active period (until October 31) or until construction in the vicinity is
completed, whichever is earlier. Mowing will be completed every few weeks, if necessary,
to ensure vegetation is kept less than eight inches tall until grading commences. Once
mowed, clippings will be removed. Possible methods include raking, windrowing (cutting
rows of vegetation), or baling. If the grass has stopped growing, or grading commences,
mowing can stop. All construction work vehicles, and personal vehicles will be staged in
mowed areas. If it is not possible to maintain vegetation under eight inches in height,
construction will avoid such areas until the vegetation can be mowed to less than eight inches
in height. For power line construction in potentially suitable ABB habitat, the electric power
providers will mow only in construction areas with soil disturbance (pole installation), as
recommended by the Service and NGPC. Once mowing procedures have been initiated,
weekly reports will be kept and submitted to the Service, NGPC, and South Dakota Game,
Fish, and Parks (SDGFP). These reports will demonstrate that the conservation measures are
being implemented and become part of the records. Weekly reports are only required during
the ABB active period (April 1 to October 31) while construction on the Project is active.
Photos documenting grass heights will be provided.

e For the above mowing conservation measure, Keystone will implement in pipeline
construction ROW, the electric power providers will implement in power line ROW,

3 The purpose of mowing construction areas is to ensure that ABBs are not attracted to the active construction site.
NGPC recommends mowing construction areas 2 weeks prior to the commencement of ground disturbing activities
between these dates. Willemssens (2015, entire) conducted numerous experimental tests and found burying beetles
were significantly less likely to bury in construction zones and concluded that mowing as a pre-work conservation
measure should reduce the number of ABBs present.
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and WAPA will implement for the substation that would serve PS-21 in South
Dakota.

The work areas in ABB habitat will be prepared by removing any and all carcasses* prior to
construction, in accordance with NGPC guidance (NGPC 2019a, entire). Carcasses as small
as songbirds, snakes, and rodents are ideal food for the ABB; therefore, this removal activity
will be thorough. Carcass removal will occur between March 15 and October 31 or until
construction is completed, whichever is earlier. Personnel will survey the ROW daily to
remove carrion. Carcass removal can be done at any time throughout the day; however, the
preferred timing is in the late afternoon, since the ABB is active at night. This will ensure
that ABBs are not drawn to the area by roadkill caused by daytime traffic. Disposal of
carcasses will be at least 0.5 miles away from the work site. For power line construction in
potentially suitable ABB habitat, electric power providers will remove carrion only in
construction areas with soil disturbance (pole installation), as recommended by the Service
and NGPC. Carrion removal reports will be submitted as with the mowing reports. Once
carrion removal procedures have been initiated, weekly reports will be kept and submitted to
the Service, NGPC, and SDGFP. These reports demonstrate that the conservation measures
are being implemented and become part of the records. Weekly reports are only required
during the ABB active period (April 1 to October 31) while construction on the Project is
active. If the number and species of carrion can be easily identified (for example, deer
carcass, bull snake, mouse, etc.), this information will be included in the report. Photo
documentation of carrion removed will be provided.

e For the above carrion removal conservation measure, Keystone will implement in
pipeline construction ROW, the electric power providers will implement in power
line ROW, and WAPA will implement for the substation that would serve PS-21 in
South Dakota.

During the construction phase, most of Keystone’s construction activity will take place in
daylight hours. Construction activities taking place at night would require artificial lighting
and could thereby have an effect on ABB by disruption of normal behavior patterns.
Construction at night and the use of lights will be limited to specific situations requiring this
activity such as critical tie-ins (connection of a pipeline to a facility, other pipeline systems,
or different sections of a pipeline), Horizontal Directional Drilling (HDD) sites, and during
certain weather conditions. Where such activities require lighting, the lights will be down
shielded and utilize warm amber-colored lights with a color temperature of 3000 K or less
and intensity no greater than 70,000 lumens. Lighting required for contractor yards and
pump stations will also be down shielded (to prevent unnecessary upward illumination),
except where required for safety and security, and will utilize sodium vapor or LED lighting
meeting the above specifications.

* Removing carrion (essential for ABB feeding and reproduction) will make the work area less attractive to the

ABB. By removing carrion in areas where construction would occur, this ensures that ABB would not be feeding or

burying carcasses in an area where they could encounter construction equipment.
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Keystone will implement an education program for construction personnel engaged in the
Project. This will include a presentation focused on identifying the ABB, explaining its life
history, its current range, and its habitat requirements. Pipeline construction personnel will
be instructed to report any sightings of ABB or brood chambers if encountered. Education
cards will be provided to all construction personnel. Signs will be placed at construction
entrances identifying the area as potential ABB habitat.

Immediately following construction, Keystone will rip (mechanically break up) soils in
disturbed areas on the temporary pipeline ROW to a depth of 24 inches to relieve soil
compaction existing at the site from the use of heavy equipment. This effort will improve or
enhance ABB habitat by making soils easier for ABBs to bury in. Keystone’s Construction,
Mitigation, and Reclamation Plan (CMRP) in Appendix B of BLM (2019) provides further
details with regard to relief of soil compaction within ROWs following construction.

Keystone will implement erosion control techniques such as silt fencing, hay bales, water
bars, and other efforts to prevent washing away of topsoil, formation of gullies, or other
erosion that could negatively affect ABB habitat through the action of surface water.
Keystone’s CMRP (BLM 2019, Appendix B) provides further details with regard to erosion
control following construction.

Immediately following pipeline construction, Keystone will temporarily stabilize disturbed
areas by broadcasting cool season species such as annual rye grass or wheat seed. Where
necessary, clean, weed-free wheat straw will be used as mulch to protect seed and increase
soil moisture. These grasses are annual species that senesce when temperatures warm during
summer; they will not become permanently established. During the spring, a mixture of
native warm season grasses will be planted within the ROW. This will include species such
as little bluestem, big bluestem, Indiangrass, and switchgrass. Natural recruitment of other
native grasses and forbs will also occur. It should be noted that some portions of the ROW,
in response to landowner requirements, will be revegetated using non-native species such as
smooth brome. This type of re-vegetation will likely be restricted to areas that are currently
dominated by improved grass pastures and will therefore not lead to a reduction of habitat
dominated by native species. In the limited circumstance where landowners request re-
vegetation of previously native vegetation to non-native vegetation, Keystone will consider
this as a permanent effect on habitat and will provide appropriate mitigation for those areas,
unless those areas are subject to other conditions from USACE. Keystone’s CMRP (BLM
2019, Appendix B) provides further details with regard to restoration of pipeline ROWs
following construction.

Keystone is committed to habitat restoration following construction. The ABB monitoring
program will provide assurances that the acres disturbed would be restored appropriately.
Failure is unlikely due to Keystone’s commitment to re-seed in subsequent years if
unsuccessful after the first growing season. Criteria for successful reclamation are: 1)
reclamation will be measured four years after the commencement of construction; 2) for

reclamation to be deemed successful, native grasslands restored on the ROW must be
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comparable to those on adjacent undisturbed lands; 3) 70 percent of the dominant species on
the ROW must be the same as those that occur on adjacent off-ROW lands.

e The Nebraska Public Power District (NPPD) and Rosebud Electric Cooperative will schedule
power line and switching station construction activities during the ABB dormant or inactive
time® (October 31 to March 31). The power providers will coordinate with Service and
NGPC to determine appropriate measures to minimize potential effects if such scheduling
cannot be accomplished due to unexpected circumstances, including weather delays.

The Service previously recommended project proponents “capture and relocate” ABB near a
project footprint to remove ABBs from the project area prior to project implementation and
associated impacts. However, this conservation measure is no longer considered a beneficial
practice for reducing harm to ABB. Hoback and Conley (2014, p. 56) found that capturing and
relocating burying beetles near the project site may not remove all beetles prior to impacts, as
other beetles may recolonize the project site following the capture and relocation effort. The
risks associated with attracting additional ABB to a project site, as well as handling them during

the trapping and relocating (can result in additional adverse effects), may outweigh the benefits
(Hoback and Conley 2014, p. 61).

Mitigation Measures Proposed for the American Burying Beetle

Keystone is committing to mitigate the impacts to ABB as part of the proposed action. However,
because the take of ABB will occur on private lands, Keystone has submitted a draft HCP in
support of an application for an incidental take permit to minimize and mitigate the impacts to
ABB to the maximum extent practicable (a permit issuance criteria). Goal 2 of Keystone’s draft
HCP (Keystone 2019, p.110) is to provide permanent compensatory mitigation of ABB impacts
not avoided by other conservation measures. To achieve this goal, Keystone aims to protect, in
perpetuity, an amount of occupied ABB habitat based on the mitigation ratios described in the
draft HCP (Keystone 2019, p. 114) via an approved conservation bank; or, if conservation banks
are not available, provide funds to third-party for: (1) purchase of land to provide habitat for
ABBs; and (2) restoration and long-term management of the property. Keystone agrees to
mitigate impacts of the taking of ABB by acquiring and protecting suitable habitat lands in
perpetuity prior to start of construction. Keystone is in the process of retaining the Conservation
Fund to work with the Service and Keystone to identify lands for either a conservation easement
or purchase.

ABBs are nocturnal (Service 1991, p 11) and have a limited active season (Service 2019a, p. 10),
making them difficult to detect (see Status and Distribution section below in the BO). Therefore,
rather than use ABB survey data to determine ABB presence, Keystone selected to use a
conservative approach and assumes that ABBs may occupy all suitable habitat within the
documented ABB range, for all habitats rated marginal to prime (only poor habitat rating

5 Construction during the dormant or inactive season minimizes impacts to ABB due to reduced frozen soils
compacting less and ABB being underground, further from the soil surface. This reduces the potential for crushing
and disturbing individuals.
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excluded). Keystone will provide mitigation in perpetuity for temporary and permanent impacts
to habitat. Mitigation for temporary impacts offset the impacts of lost habitat during the time
period habitat restoration is occurring at the impact site. Additional mitigation is also provided
to cover the unlikely event of unsuccessful restoration as described in section 9.3.3 (Keystone
2019, p. 114). Based on the mitigation ratios presented in the HCP (Keystone 2019, p. 114), the
calculated total of mitigation acres is 1,034.03 acres (Keystone 2019, p. 116). This measure is
intended to offset the impacts of take from the Project, including temporary and permanent loss,
degradations, and fragmentation of ABB habitat. Table 25 in the draft HCP (Keystone 2019, p.
115) details the number of impacted and mitigation acres for permanent and temporary impacts
and by state. Table 26 includes mitigation for power line impacts (Keystone 2019, p. 116).

STATUS OF THE SPECIES AND CRITICAL HABITAT RANGEWIDE

Status and Distribution

The ABB was listed as endangered on July 13, 1989 (54 FR 29652; Service 1989, entire) based
on a drastic decline and extirpation over nearly its entire range. The Service prepared a recovery
plan in 1991 (Service 1991, entire) and a Species Status Assessment Report in 2019 (SSA report;
Service 2019a, entire). On May 3, 2019, the Service published a proposed rule and 12-month
petition finding to reclassify the ABB from endangered to threatened with a 4(d) rule (84 FR
19013). The Service has not designated critical habitat for this species. During the 20th century,
the ABB disappeared from over 90 percent of its historical range (Lomolino et al. 1995, p. 606)
which covered most of temperate eastern North America. The species was formerly distributed
throughout 35 states and three Canadian provinces (Ratcliffe 1996, p. 60) but is believed to be
extirpated from all but nine states in the U.S. and likely from Canada. The ABB is now known
to occur in portions of Arkansas, Kansas, Oklahoma, Nebraska, South Dakota, Texas (not
documented since 2008), on Block Island off the coast of Rhode Island; and reintroduced
populations on Nantucket Island off the coast of Massachusetts, southwest Missouri, and Ohio.
A potential report of an ABB in Michigan in 2017 is being investigated to determine if the area
supports ABBs (Service 2019a, p. 7). Figure 3 shows the current range of the ABB. The
Species Status Assessment Report defined populations as analysis areas based on broad
geographic and ecological patterns to use in the evaluation of the species (Service 2019a, pp. 21—
23).

Due to the severity of the decline and uncertainty regarding the causes, the recovery actions in
the 1991 recovery plan focused on preventing the extinction of the species rather than developing
actions and criteria for recovery. Recovery criteria were developed for downlisting, not for
recovery. The objectives of the recovery program are: (1) Reduce the immediacy of the threat
of extinction to the ABB and (2) improve its status so that it can be reclassified from endangered
to threatened (Service 1991, p. 31). The Service’s 2008 five year status review found that the
ABB should remain as endangered because threats to the species had not been abated sufficiently
to show that the ABB is no longer in danger of extinction (Service 2008, p. 35). The Service’s
2019 proposed rule indicated that the threats to the species have been reduced to the point that it
no longer meets the definition of an endangered species under the Act, but is likely to become
endangered within the foreseeable future (84 FR 19013).
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Figure 3. American Burying Beetle Species Status Assessment Analysis areas (Service
2019a, p. ES-2).

The populations in Nebraska/South Dakota, Kansas/Oklahoma, Oklahoma/Arkansas, and central
Arkansas were all estimated to be greater than 1,000 individuals in 2005 with a total estimated
rangewide population of approximately 50,000 individuals (Amaral et al. 2005, p. 37).

However, populations of the ABB fluctuate annually due to the weather, carrion availability, and
other factors; thus, these population estimates have little utility unless managers conduct
consistent surveys over the course of several years so that we can evaluate trends (Service 2008,
p. 14). Such rangewide surveys are not currently conducted for this species and we have limited
information by which to measure ABB population abundance (Service 2019a, p. 71). Jurzenski
et al. (2011, pp. 137-138) also noted that it is necessary to carefully interpret mark and recapture
data due to the assumptions that emigration and immigration do not occur and that all individuals
are available for recapture during the sampling timeframe. For the above reasons, the Service
used the ratio of positive to negative ABB surveys to determine ABB relative abundance in the
population analysis areas, rather than population estimates (Service 2019a, p. 71).
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Threats

Habitat loss and alteration, availability of carrion, competition with meso-carnivores, inter and
intra-specific competition, loss of genetic diversity, disease and pathogens, climate change,
pesticides, and artificial lighting were identified as potential risk factors to the ABB (Service
2019a, pp. 25-49). Habitat fragmentation changes the species composition in ABB habitat,
lowers the density of indigenous prey species, and results in increased competition for prey
(mammals and birds) with vertebrate scavengers (Ratcliffe 1996, p 64; Amaral et al. 1997, p.
124; Bedick et al. 1999, p. 179). Adults and larvae depend on dead animals (carrion) for food,
moisture, and reproduction. Although much of the evidence suggesting the reduction of carrion
resources due to habitat change as a primary mechanism driving the decline of the ABB is
circumstantial, this hypothesis fits the temporal and geographical pattern of the disappearance of
ABBEs; and, is sufficient to explain why ABBs declined while related species did not (Service
2019a, p. 174). Some remaining populations have risks associated with areas of urban
development, but most current ABB populations are in rural areas and have potential risks
associated with soil disturbance activities. Risks associated with the effects of changing climate,

including increasing temperatures, are now a significant threat for some analysis areas (Service
2019a, p. 50).

Reproduction/Active Periods

The ABB is a nocturnal species (Service 1991, p 11) that lives for only one year (Bedick et al.
1999, p. 178). ABBs emerge from their winter inactive period when ambient nighttime air
temperatures consistently exceed 59° F (15 °C) (Kozol 1988, p. 11; Kozol 1990, p. 4; Bedick et
al.1999, p. 179; Service 2008, p. 13). Typically, ABBs are active from May through September
in southern portions of their range, but in more northern latitudes of their range, the active period
is June through August (Service 2019a, p. 10). ABBs are active at night during their active
period; they are most active from two to four hours after sunset (Service 2019a, p. 10). During
the daytime, ABBs are believed to bury under soil or vegétation litter (Jurzenski 2012, p. 76.)

Reproduction occurs in the spring to early summer. ABB’s require vertebrate carcasses of
sufficient size (80-200g) for breeding (Holloway and Schnell 1997, p. 145). The female lays
eggs in the soil adjacent to the carcass where they incubate for about 6 days before becoming
larvae (Service 2019a, p.18). New adult ABBs or offspring (called tenerals), usually emerge in
summer, over-winter (hibernate) as adults, and comprise the breeding population the following
summer (Kozol 1988, p 2; Amaral et al. 2005, pp. 30, 35).

Feeding

Individual ABBs must fly to find food, a mate, and an appropriate sized carcass on or near
suitable soils for burial (Service 2019a, p. 11). When not involved with brood rearing, adults’
food sources can include selection of an array of available carrion species and sizes, as well as
feeding through capturing and consuming live insects (Service 1991, p. 11). In a lab, the ABB
was attracted to both avian and mammalian carcasses (Kozol et al. 1988, p. 170), reptiles,
amphibians, and fish (Bedick et al. 1999, p. 174).
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Habitat

The ABB is considered a generalist in terms of the vegetation types where it is found, as it has
been successfully live-trapped in a wide range of habitats, including wet meadows, partially
forested loess canyons, oak-hickory forests, shrub land and grasslands, lightly grazed pasture,
riparian zones, coniferous forest, and deciduous forests with open understory (Walker 1957,
entire; Service 1991, pp.14-17; Service 2008, pp.8-11; Creighton et al. 1993, entire; Lomolino et
al. 1995, entire; Lomolino & Creighton 1996, entire; Jurzenski 2012, pp.47-72; Willemssens
2015, pp. 5-6). Individuals do not appear to be limited by vegetation types as long as food,
shelter, and moisture are available; ABBs have been recorded moving between and among these
habitat types (Holloway and Schnell 1997, entire; Creighton and Schnell 1998, entire). Trapping
success was higher at sites where small mammals were abundant (Holloway and Schnell 1997, p.
151). The Service believes that preserving large areas of suitable habitat is a conservation
strategy that contributes to maintaining viable ABB populations (Service 2014, entire).

A more detailed life history account of the ABB is on our website:
https://www.fws.gov/southwest/es/oklahoma/Documents/ABB/Listing/ABBSSA Final V1.0 Feb2
019.pdf

ENVIRONMENTAL BASELINE FOR THE ACTION AREA

“Environmental baseline refers to the condition of the listed species or its designated critical
habitat in the action area, without the consequences to the listed species or designated critical
habitat caused by the proposed action. The environmental baseline includes the past and present
impacts of all Federal, state, or private actions and other human activities in the action area, the
anticipated impacts of all proposed Federal projects in the action area that have already
undergone formal or early section 7 consultation, and the impact of state or private actions which
are contemporaneous with the consultation in process. The consequences to listed species or
designated critical habitat from ongoing agency activities or existing agency facilities that are not
within the agency’s discretion to modify are part of the environmental baseline” (50 C.F.R.
§402.02). The environmental baseline below describes the condition of the ABB and its habitat
in the action area to provide the context for analyzing the effects of the action now under
consultation.

Status of the Species within the Action Area

The ABB occurs within South Dakota and Nebraska and has been described as occurring in two,
or three distinct populations, within different literature sources. In Amaral (2005, p. 27), these
populations are described as only two distinct populations; a southern population centered in
Lincoln and Dawson Counties (referred to as the “Loess Hills”), and a northern population in
north central part of the state centered in Rock, Loup, Blaine, and Brown Counties and extending
north into South Dakota. The five-year status review also discusses these two discrete areas but
uses “Sand Hills” to describe the geographically larger ABB population in north central
Nebraska (Service 2008, p. 25). The SSA Report identifies three analysis areas in Nebraska:
Loess Canyons, Sand Hills, and Niobrara River (Service 2019a, pp. 22-23). The Loess Canyons
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is the same as the Loess Hills population described in the earlier reports. However, the larger
northern population described in those earlier reports was separated into two areas with the
Niobrara River serving as the boundary between the two: “Sand Hills” analysis area (Sandhills
analysis area) and “Niobrara River” analysis area. Figure 4 and 5 below depict the estimated
distribution of the ABB near the Project.
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Figure 4. Predicted Distribution of American Burying Beetle near the Project, as Modeled by
Leasure and Hoback (2017, entire) and presented in the BA (BLM 2019, p. 95)
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Figure 5. Predicted Distribution of American Burying Beetle near the Project, as Modeled
by Jenkins et al. (2018) and Presented in the BA (BLLM 2019, p. 96)
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The action area for the Project falls within the Sandhills and Niobrara analysis areas described in
the SSA Report (Service 2019a, entire). Approximately 8,633,685 acres of potential ABB
habitat occurs in the Sandhills analysis area, including favorable, conditional, and marginal land
cover types (Service 2019a, p. 63). The Sandhills analysis area has the highest ratio of positive
to negative surveys of all ABB analysis areas. Future land use changes are not expected to
impact relative abundance of ABBs in the Sandhills analysis area (Service 2019a, p. 119).
Panella (2013, p. 2) indicates that since 2005 the trend of the ABB population in Nebraska is
“fluctuating with drought.” Approximately 2,961,469 acres of potential ABB habitat occurs in
the Niobrara analysis area (northcentral Nebraska and southcentral South Dakota), including
favorable, conditional, and marginal land cover types (Service 2019a, p. 65). The Niobrara
analysis area has the highest ratio and amount of total protected lands of all ABB analysis areas
(Service 2019a, p. 71) and moderate ratios of positive to negative surveys (Service 2019a, p.
121). Future land use changes may have minor local impacts but are not expected to impact
relative abundance of ABBs in the Niobrara analysis area (Service 2019a, p. 121). Amaral
(2005, p. 75) used survey results to estimate a population of 10,000 ABBs within 1,000 square
miles of potentially suitable habitat in what is considered here as the Sandhills and Niobrara
analysis areas (north central Nebraska and extending into South Dakota). Beetle populations in
the Niobrara analysis area have demonstrated fluctuations, but with good recoveries over the last
decade (Service 2019a, p. 120).

South Dakota

The ABB is found in South Dakota in Tripp, Todd, Bennett, and Gregory counties in South
Dakota; the Project does not enter Todd or Bennett counties. Beetles have been collected in the
1990s from Todd, Tripp, and Gregory counties (Backlund and Marrone 1997, p. 55). More
recent data are only available from Tripp and Gregory counties. Surveys in 2005 revealed that
ABBs are concentrated in Tripp County, where the population is estimated to be approximately
1,000 individuals in an area of approximately 54,363 acres (Backlund et al. 2008, p. 14).
Modeling by Jenkins et al. (2018, p. 2) suggested that the ABB is most likely to occur in
relatively undisturbed sites in the loess prairie ecoregion in southern Tripp County. Jenkins et al.
(2018, p. 2) surveyed for this species in 2014, 2016, and 2018 in an attempt to define the
northern and western limits of its current occupied range. The results of the surveys and
subsequent modeling showed that the population in South Dakota continued to occupy central
and southern Tripp County. To the east of Tripp County, expanding agriculture has rendered the
region less suitable for the ABB. However, in 2019, surveys were conducted unrelated to the
project in southwestern Gregory County. ABBs were captured at two sites more than 2 miles
from the Project, but the other six valid trap sites did not capture ABB’s; the data indicate that
the population density in Gregory County may be less than in Tripp County (Hoback 2019,
entire). Intensive sampling in and near a portion of the action area was conducted in 2019 in
Tripp County. Sampling in 2019 occurred in June (BLM, Appendix W) and August (BLM,
Appendix X) and indicated that the ABB continue to occur in relatively high densities.

The best habitat for the ABBs in South Dakota is similar to that for the northern Nebraska
population and consists of wet meadows in sandy soils with scattered cottonwoods trees. The
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habitat quality ratings from 2013 have been re-analyzed in 2018, or, for some, 2019, to reflect
current conditions. A summary of the current habitat ratings is shown on page 102 of the BA
and a description of the habitat rating criteria are found on page 100 (BLM 2019). The re-
analysis revealed a substantial decrease in suitable habitat in the proposed pipeline corridor in
South Dakota, mostly resulting from increased development of agriculture (e.g., center-pivot
corn fields). Although in 2013, 25 miles of pipeline ROW were prime habitat, only four miles of
pipeline ROW remained prime habitat in 2018/2019. New agricultural developments near the
ROW have reduced the habitat ratings to fair or marginal. Neither the route in South Dakota nor
the rating scale has changed.

Suitability ratings of ABB habitat crossed by the Project in South Dakota are provided in Table
3.2-9 and Figure 3.2-9 on p. 100, and p. 97 of the BA, respectively (BLM 2019). The Project
pipeline in South Dakota would cross approximately four miles of prime habitat, 12 miles of
good habitat, 10 miles of fair habitat, and five miles of marginal habitat. Beetles are unlikely to
occur in marginal and considered absent in poor habitat.

Two proposed electric power lines to pump stations in South Dakota are within range of the
ABB and connect to PS-20 and PS-21. The power line to PS-20 would lie in the northwest
corner of Tripp County, mostly outside of the current range of this species. While recent surveys
not associated with the Project (Jenkins et al. 2018, p. 2) captured ABBs in central Tripp County
south of the town of Winner, no traps were set in the northwestern part of the county. Results of
only four trap sites to the north and west of Winner have been reported, none of which captured
ABBs (Backlund et al. 2008, p. 12). Therefore, the power line to PS-20 is assumed to overlap
the occupied range of this species only to the south of U.S. Route 18. This power line would be
approximately 20.5 miles long, but only approximately 2.7 miles would lie within the range of
the species, within which the approximately 16.5 acres of ROW were rated as marginal habitat
(BLM 2019, Appendix W, American Burying Beetle Sampling Report June 2019).

The ROW for the power line to PS-21 would overlap approximately 56 acres of prime, 47 acres
of good, 17 acres of fair, and five acres of marginal habitat (BLM 2019, pp. 100-101). No
portion of the line overlaps unsuitable (“poor”) habitat or extends beyond an 18.6-mile buffer
around all known capture locations since 2001 (USFWS 2019a); however, the northern portion
of the line, as well as the proposed rebuild of WAPA’s Gregory substation, would lie outside of
the likely occupied range of this species based on habitat modeling (Figure 4 and 5, above)
(SDNHP 2019; Leasure and Hoback 2017, entire; Jenkins et al. 2018, entire). WAPA’s
substation rebuild would occur within approximately 6 acres of marginal habitat, but outside the
likely occupied range of the species.

Nebraska

In Nebraska, ABB’s are known to occur in Blaine, Boone, Boyd, Brown, Cherry, Custer,
Dawson, Frontier, Gasper, Holt, Keya Paha, Lincoln, Loup, Rock, Thomas, Valley, and Wheeler
counties, and may occur elsewhere in Nebraska (Figure 3). The Nebraska National Heritage
Program database (NNHP 2019) reports documented occurrences in Boyd, Holt, and Keya Paha
counties along the Project route and historic records of ABB in Antelope County, which the
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Project also passes through. Most of the ABBs in Nebraska are concentrated in the Sand Hills
ecoregion, which the Project avoids. The Sandhills SSA analysis area (Service 2019a, entire) is
a broader species population area description and is different than the Sandhills geographic
ecoregion which is associated with a specific landscape type, though they do overlap. In
addition, recent sampling has failed to detect this species anywhere along the MAR or in
Antelope County. Therefore, the Project overlaps the range of this species in Nebraska only
within Keya Paha, Boyd, and Holt counties (Figure 4 and 5 above). Additional information on
ABB sampling results conducted in 2012 and 2018, and 2019 in Nebraska can be found in the
BA (BLM 2019, pp. 101-109). Recent sampling in 2018 and 2019 along the Project route did
not detect ABB’s in the southeastern portion of Holt County or Antelope County (BLM 2019,
pp. 105-106). The ABB continues to occur at low densities along the proposed pipeline ROW in
the remaining portions of Holt, Boyd, and Keya Paha Counties (BLM 2019, figure 3.2-12 and
3.2-13, pp. 107-108), with densities in Holt County remaining the highest within the ROW in
Nebraska. While the Project route in these counties is within the Sandhills and Niobrara SSA
analysis areas, it is outside the Sandhills ecoregion.

Suitability ratings of ABB habitat crossed by the Project in Nebraska are provided in Table 3.2-
11 and Figure 3.2-9 on p. 109, and p. 97 of the BA, respectively (BLM 2019). The proposed
pipeline route in Nebraska would affect about 26 miles of prime, 13 miles of good, one mile of
fair, and 5 miles of marginal habitat. In total, about 46 miles of habitat occur along the proposed
pipeline ROW in Nebraska. Unlike in South Dakota, expansion of intensive agriculture near the
proposed pipeline has been much slower in Nebraska, because much of the land suitable for such
uses had already been under intensive cultivation by 2012; therefore, habitat reevaluation was
not necessary except in areas not previously rated (BLM 2019, Appendix W).

Of the necessary new electrical power lines and substation in Nebraska, only the one serving PS-
22 would occur within the current occupied range of the ABB. Trapping efforts in 2012, 2018,
and 2019 confirmed the presence of the ABB at the trap sites closest to PS-22. The power line
that would serve PS-22 would cross approximately one mile of marginal habitat and 1.5 miles
rated poor (Table 3.2-12, BLM 2019, p. 109). Although this ROW would likely be 100 feet wide
legally, an existing public road and associated road ROW would lie within the power line ROW.
The proposed switching station, which would be constructed, owned, and operated by the local
power providers, is assumed to occupy approximately 3.5 acres, and would be situated in
marginal habitat. The next closest pump station, PS-23, and its associated power line in
Antelope County would be located in an area heavily developed for agriculture and outside of
the occupied range of the ABB (Leasure and Hoback 2017, entire; Jenkins et al. 2018, entire).

Factors Affecting Species Environment within the Action Area

Eastern red cedar encroachment, drought, land development, light pollution, and scavengers have
been identified as threats to the ABB in Nebraska (Panella 2013, p. 2). Beetles are negatively
associated with, and likely decline in response to habitat loss and fragmentation and increases in
row crop agriculture and cultivated croplands (Bishop et al. 2002, p. 468; Leasure and Hoback
2017, entire). Agricultural expansion in South Dakota (BLM 2019, p. 99), and previous
intensive agricultural conversion and existing cultivation in Nebraska (BLM 2019, p. 105), have
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resulted in losses of native prairie rangeland where ABBs occur. Most of the potential
conversion of ABB habitat to cropland requires irrigation in Nebraska and South Dakota.
Increased irrigation or other uses of ground water are a risk if they exceed recharge rates and
lower the water table. This could reduce habitat suitability by declining aquifer levels and
decreasing soil moisture near the surface (Service 2019a, p. 64). Additionally, developed and
converted land leads to declines in grassland nesting birds and rodents, which probably
historically provided a large portion of the carrion available to the ABB. Species in this land
type (developed agriculture) are often replaced by scavenging mammals and birds that compete
with burying ABBs for carrion. Fire suppression in prairie habitats in Nebraska allows the
encroachment of woody plant species, particularly the eastern red cedar, which is thought to
degrade habitat for burying ABBs by limiting their ability to forage for carrion (Walker and
Hoback 2007, p. 297). Urban expansion remains a risk and wind energy development has
increased in recent years and may become a larger risk in the future (Service 2019a, p. 64).
Other potential threats listed in the SSA (Service 2019a, p. 25) include inter and intra-specific
competition, loss of genetic diversity, in isolated populations, disease/pathogens, DDT, and
invasive species. Climate Change is also discussed and is described in greater detail below.

Climate Change

Climate has always limited the ABB range to some degree. Populations at the northern edge of
the historic range were limited by cool night time temperatures and shorter growing seasons and
could potentially expand north as climates warm. However, there are no current populations
near the northern edges of the historic range and habitat limitations, rather than climate may
prevent existing populations from moving north (Service 2019a, p. 44). Within the Great Plains,
including Nebraska and South Dakota, the number of days with the hottest temperatures and the
number of nights with the warmest temperatures are projected to increase dramatically for both
lower emissions and higher emissions scenario (Shafer et al., 2014, pp. 442-445). Future
precipitation is much more challenging to model and therefore projections of it have more
uncertainty as compared to temperature (Service 2019a, p. 39).

Climate change could affect habitat suitability and potentially reduce or expand ABB use of
portions of Nebraska and South Dakota. Increasing temperatures and dryer conditions
potentially associated with climate change could cause reductions in the species’ reproduction
and numbers. Similarly, milder winters could disrupt hibernation cycles if freezing temperatures
don’t occur until later in the year or if temperatures consistently reach 55°F to 60°F earlier in the
year. Portions of the Sandhills and Niobrara populations are near the northern and western edge
of the known ABB range and changes in temperature and moisture could affect suitable habitat
in future years (Service 2019a, p. 64). Beetles in the areas may have a longer time period for
potential reproduction than ABBs in the southern portion of their range. Beetles in Nebraska and
South Dakota could emerge from over wintering by late May or June and be ready to reproduce
at that time. From June to August, ABBs could have suitable conditions for reproduction in
northern areas and that timeframe could be nearly twice as long as the southern portion of the
ABB range (Service 2019a, pp. 47-48).
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Climate change also has the potential to affect habitat availability through changes in land uses
(Service 2019a, p. 48). The National Climate Assessment was conducted by region with
Nebraska being a part of the Great Plains Region, and within that report, Shafer et al. (2014, p.
446) noted that rising temperatures in the Great Plains may increase human competition for
water. Increased temperatures in the Great Plains states could lead to earlier spring snowmelt,
decreased snowmelt season duration, and decreased peak snowmelt flows (Bathke et al. 2014, p.
26). Increased temperatures would also result in decreased soil moisture due to increased
evapotranspiration from vegetation that breaks dormancy earlier. Drought frequency and
severity would increase in Nebraska due to increased temperatures and expected seasonal
variability in precipitation (Bathke et al. 2014, p. 33). Increased temperatures could increase
water demands and usage for irrigation and potentially lower groundwater levels in aquifers
(Service 2019a, p. 48). Also, increased temperatures and longer droughts may increase the
percentage of pastures that are heavily grazed or increase the demand for hay and encourage
more cuttings (Service 2019a, p. 48).

Habitat conditions, population abundance, and distribution are all likely to be affected by climate
change. The Service analyzed in its recent SSA impacts of climate change to populations in the
northern plains, which includes the Sandhills and the Niobrara populations in Nebraska and
South Dakota (Service 2019a, entire). Under moderate emissions levels, populations in all
northern plains areas should be maintained through 2099, but some reductions in abundance and
distribution are possible as temperatures approach the temperature threshold levels. Under high
emissions level, potential extirpation is likely for all of the northern plains areas by 2070-2099
under the high emissions level (Service 2019a, p. 162).

EFFECTS OF THE ACTION

Effects of the action are all consequences to listed species or critical habitat that are caused by
the proposed action, including the consequences of other activities that are caused by the
proposed action. A consequence is caused by the proposed action if it would not occur but for
the proposed action and it is reasonably certain to occur. Effects of the action may occur later in

time and may include consequences occurring outside the immediate area involved in the action
(50 C.F.R. §402.17)

Effects of the action are a reasonable prediction of the likely response by individuals of a species
to and the resulting biological effects from the environmental changes brought about by
implementation of the chosen proposed action. The effects of the action to the species will occur
through implementation of the Project over the period of the Project life (50 years). Effects as a
result of the Project construction, operations, maintenance, and repair is likely to result in
mortality or potential injury to eggs, larvae and pupae, subadults (tenerals) and adults.

Crushing and desiccation of individuals— The Project is likely to result in effects to ABBs
through the loss of individuals, including eggs and larvae in brood-rearing chambers, due to
mortality caused by crushing from construction equipment and vehicle traffic after exposure
during excavation. Removal and physical alteration of vegetation and soil during excavation and
grading would resulting in injury or mortality to ABBs. Emergency repairs and other
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maintenance activities requiring ground disturbance will affect the ABB similar to construction
activities.

Activities involving physically altering soils is likely to expose ABB adults, larvae, and eggs,
which would result in desiccation, leading to injury or mortality. For the purposes of this
analysis, it is assumed that any ABB occupying an area physically disturbed by the Project will
suffer mortality via crushing from construction equipment or desiccation as a result of exposure.
It is unlikely that ABB would use any temporarily disturbed areas after the initial disturbance.
Therefore, ABB would not be at an elevated risk of crushing or desiccation from the repeated use
of a temporarily disturbed area by construction equipment.

Vehicle use and the minor, infrequent vegetation maintenance during operation of the pipeline or
power lines, without soil disturbance and excavation, is unlikely to crush or expose individuals,
as these activities would occur while ABBs are buried, either during the day or during the ABB
inactive season, when risk of impacts to ABBs from these activities is very low (Hoback 2016, p.
26).

Habitat disturbance/loss - Construction activities would also lead to effects on the species
through effects on its habitat, namely temporary habitat loss, permanent alteration of suitable
habitat to unsuitable habitat, and habitat fragmentation where the pipeline and power lines are
not already co-located with other utilities. The ABB is also sensitive to soil moisture and dies
when desiccated (Bedick et al. 2006, pp. 27-28). Beetles seek soils containing high moisture
levels when they are inactive and soil moisture would be reduced across the ROW as the site is
prepared by removing vegetation and topsoil, and grading. Equipment operations within the
pipeline ROW would compact the substrate; however, as described above under conservation
measures, sub-soil and soil would be de-compacted and vegetation cover would be re-established
within both the temporary and permanent pipeline ROW. Native vegetation seed would
generally be used, unless otherwise directed by the landowner, or as required by USACE
conditions if within wetlands. As stated in the Project CMRP (BLM 2019, Appendix B),
restoration and revegetation will return the disturbed areas to approximate pre-construction
vegetation, use, and capability. This involves soil treatment, monitoring at least every three
weeks, and repair by Keystone where unsuccessful seed germination or erosion has occurred,
and topsoil replacement and contour restoration in wetlands. Wetland edges and adjacent upland
areas would be stabilized by establishing permanent erosion control measures and revegetation,
as applicable, during final cleanup. Breeding, feeding, and sheltering activities will be affected
by any activities that occur in the active season. Prey and carrion availability are likely to be
affected by the temporary and permanent loss of habitat since prey will move out of the disturbed
areas and not return until those temporarily disturbed areas are restored, in approximately four
years. Emergency repairs and other maintenance activities in ABB habitat would result in
habitat disturbance and loss, similar to construction activities.

Construction of power lines would not permanently remove ABB habitat except where pole
structures would be installed. For substations or switching stations, it is assumed that all areas
within a proposed development site would no longer provide habitat for the ABB after
construction begins.
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Fragmentation of habitat - The majority of pipeline construction access routes will be temporary
and will be restored to their previous habitat condition upon completion of construction.
Meeting the success criteria for restoration may take up to four years following completion of
construction activities. However, prior to the completion of this restoration, temporary access
routes would result in the short-term fragmentation of ABB habitat. Emergency repairs and
other maintenance activities in ABB habitat would result in habitat fragmentation, similar to
construction activities. Vertebrate scavengers (i.e., American crows, skunks, raccoons) that
compete for prey sources can use these temporary access routes as travel corridors into
unfragmented grassland habitat (though less likely than corridors made through forested area),
thus increasing competition for ABB until the disturbed areas are restored. However, once
revegetated, temporary access routes will not present a permanent travel corridor for vertebrate
scavengers into grassland habitats, thereby eliminating this potential form of competition.

Trees eliminated from the power line ROW might influence the quality of habitat for the ABB,
however, it would not remove any suitable habitat or change current habitat ratings. Tree
removal would increase habitat fragmentation and may create a corridor, thus increasing
vertebrate scavenger competition as described above.

Degradation of habitat from lighting - Activities may occur in limited instances at night and will
require some form of artificial lighting. The ABB, like many insects, is attracted to artificial
lighting (Service 1991, p. 29). This attraction to lighted construction areas may disrupt normal
ABB feeding behavior or increase the risk of predation by attracting individuals to areas
unsuitable for ABB use. Beetles would be attracted to artificial lighting only during the active
season of June through August (Service and NGPC 2008, entire). However, to minimize effects
during the active season, most construction would take place during daylight hours and
construction areas would generally not use artificial lighting. Activities that could potentially
require lighting include critical pipeline tie-ins (connection of a pipeline to a facility, other
pipeline systems or different sections of a pipeline), HDD crossings, and certain work required
after sunset due to weather, safety, or other proposed-Project requirements. HDD crossings
would require 24-hour operation until the crossing is completed. Where such activities require
lighting, the lights will be down shielded. Lighting required for contractor yards and pump
stations will also be down shielded, except where required for safety and security, and will
utilize sodium vapor or warm, amber colored LED lighting (color temperature of 3000K or less
and no greater than 70,000 lumens) to minimize effect to ABB. During Project operations, lights
associated with aboveground facilities will only use on sodium vapor light or warm, amber
colored LED lighting (color temperature of 3000K or less and no greater than 70,000 lumens)
with downshield, as recommended by NGPC (NGPC 2019b, entire). We anticipate that these
minimization measures will limit the likelihood of attracting ABB’s to the active construction
and operations areas, thereby reducing effects from lighting.
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Temporary disruption of behavior - Increases in human activity, vehicle traffic, and noise as a
result of Project activities are likely to cause ABBs to avoid areas occupied by construction
personnel and equipment that may otherwise be present in suitable habitat. ABB avoidance of
construction personnel and equipment is expected to be temporary.

Overwintering impacts - ABBs could be affected by the operating pipeline during the inactive
season (October through early April). As previously discussed, active periods are correlated to
night air temperatures. QOil transport through the pipeline releases heat that is dissipated through
the soil to the ground surface. Geothermal models indicate the potential for the pipeline to warm
surface areas by as much as 10°F in northern regions (South Dakota and Nebraska) (BLM 2019,
Appendix E). It is unknown whether the ABB would be attracted, repelled, or neither, to soil
that is artificially warmed. ABBs in Nebraska and South Dakota likely have a slowed
metabolism during months where temperatures are below zero (BLM 2019, p. 116). Itis
unknown whether ABBs would suffer mortality from starvation if they were kept from freezing,
but substantial decreases in length of time soil temperatures are below freezing would likely
cause the ABBs to use too much fat energy during the winter months when they are
underground. While they are underground, warming of the soil from the pipeline may also cue
the ABBs to emerge prematurely (i.e., prior to late May or early June) when midnight air
temperatures have not yet reached 60 °F. This may result in ABBs above ground without the
ability to feed appropriately, or it may cause them to use more energy resources to rebury
themselves in the soil, assuming temperatures permit such an activity. The existing literature
suggests varying depths at which the ABBs overwinter (Service 2019a, p. 9), further
complicating an evaluation of thermal effects. The Pipeline Temperature Effects Study
conducted by Keystone in 2009 evaluated potential temperature changes at varying depths (i.e. 6,
12, 24 inches), and various distances from the pipeline (BLM 2019, Appendix E). The study
predicted a reduction in the incidence of frozen soils at a depth of 12 inches and a distance of 11
feet from the pipeline centerline. The estimated total duration of unfrozen soils would likely be
sufficient to affect ABBs overwintering within 11 feet from the pipeline centerline. While
uncertainties were noted, temperature shifts above background levels substantial enough to
influence habitat out to 11 feet from the pipeline (i.c., a 22-foot sub-corridor) were determined to
make habitat unsuitable for ABB overwintering. Temperature related effects from pipeline
operations to overwintering ABBs would be anticipated to occur annually once habitat
restoration is complete (within four years) for the remaining duration of the Project life (46
years).

In summary, effects from the Project operations that modify soil temperature could increase
overwintering mortality by (1) triggering early emergence when prey is not available and when
cold temperatures could result in adult mortality; (2) causing higher metabolism for these insects
resulting in starvation prior to emergence; or (3) causing mortality from the ABBs losing too

much water because warmer temperatures result in greater desiccation risk to burying ABBs
(Bedick et al. 2006, pp. 27-28).

Exposure to Potential Oil Spill - Under 50 C.F.R. §402.02, an effect or activity is caused by the
proposed action if it would not occur but for the proposed action and it is reasonably certain to
occur. Under 50 C.F.R. §402.17(b), the conclusion of reasonably certain to occur must be based
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on clear and substantial information. The determination of a consequence to be reasonably
certain to occur must be based on solid information and should not be based on speculation or
conjecture. This added term also does not mean the nature of the information must support that a
consequence must be guaranteed to occur, but rather, that it must have a degree of certitude (50
C.F.R. §Part 402).

Potential oil spills could occur anywhere along the pipeline system. The timing, location, and
magnitude of a potential oil spill along the pipeline is unknown, thereby increasing uncertainty
of consequences to the ABB. While crude oil exposure has the potential to cause effects to
individual ABBs, there is uncertainty related to the amount, location, and timing of effects to the
ABB resulting from a crude oil spill from the pipeline. The uncertainty is due to the low
probability of a spill and low probability of a spill coinciding with the presence of ABBs (BLM
2019, Appendix C). Despite the BA’s determination that effects could be caused by oil spills, it
is the Service’s opinion that effects from an oil spill are not reasonably certain to occur.

If a Federal agency is involved in a response to an oil spill associated with the Project, the
Federal agency may choose to initiate an emergency section 7 consultation with the Service on
the Federal actions associated with the response (50 CFR 402.05). The Federal agency would
submit information on the nature of the emergency action(s), the justification for the expedited
consultation, and the impacts to endangered or threatened species and their habitats.

Species Response to the Proposed Action

Project effects on all life stages of individual ABBs will occur through disturbance, injury, or
mortality during construction and operation. These effects can be estimated using an occurrence
rate and the acres of suitable habitat affected (BLM 2019, Table 3.2-15, p. 115). The occurrence
rate was estimated by BLM using the results of 2018 and 2019 surveys by Dr. Wyatt Hoback
submitted to the Service in combination with a dataset from the Service showing all other ABB
survey data within 1 mile of the Project. The number of ABBs affected is estimated by
multiplying ABB habitat impacted (acres) by the estimated ABB density (ABBs per acre). This
approach is consistent with other assumptions and abundance estimation methods in Nebraska,
including the R line (Service 2019b, pp. 25-26). The estimate of individuals affected per acre is
intended to be conservative, as it is based mostly on trapping results in high-quality habitats
(prime and good), whereas impacts will occur across all habitat qualities. The estimate also
factors in potential reproductive output, typically around 15 offspring per two adults (Service
2019a, p. 19). Using this approach, the estimated occurrence rates are 0.0899 ABBs per acre in
South Dakota, 0.0046 ABBs per acre in Nebraska in Boyd County and Keya Paha County, and
0.0495 ABBs per acre in Nebraska in Holt County.

Pipeline Construction - The anticipated disturbance to the ABB habitat in South Dakota and
Nebraska includes approximately 759.31 acres (314.22 in South Dakota + 445.09 in Nebraska)
of temporary impacts and 485.8 acres (197.33 in South Dakota + 288.47 in Nebraska) of
permanent impacts as a result of the proposed pipeline construction activities over the 50 year
life of the ITP. In total (permanent and temporary) an estimated 733.56 (445.09+288.47) acres
of habitat in Nebraska and 511.564 (314.223 + 197.33) acres in South Dakota (marginal, fair,
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good, and prime) will be affected. In South Dakota and Nebraska, total habitat affected is
1,245.12 acres (Table 1 below in Summary of Effects). The Restoration Management Plan will
ensure that the temporary impacts to habitat are restored to provide suitable habitat for the ABB
and its carrion within four years post construction of the pipeline.

Based on the occurrence rates and the acres of suitable habitat that would be affected, total
beetles affected by the proposed pipeline construction in Nebraska and South Dakota is
estimated at 65 ABBs (see Table 1 below and BLM 2019, p. 115 for detailed calculations).

Pipeline Operations - It is not known whether the ABB considers surface soil temperature when
selecting an overwintering site, although it is known that burying ABBs typically remain just
below the frost line (Hoback and Conley 2014, pp. 22-24). However, assuming the ABB
chooses an overwintering site without regard to soil temperature or other effects of the pipeline,
approximately 83 acres of potentially suitable habitat in South Dakota, 65 acres of potentially
suitable habitat in Nebraska in Boyd County and Keya Paha County, and 57 acres of potentially
suitable habitat in Nebraska in Holt County would be affected during the ABB overwintering
season during pipeline operation. Construction would remove suitable habitat for an estimated
four years (construction followed by restoration), so approximately 46 seasons of ROW
temperature increase from pipeline operation may impact overwintering ABBs. Using the same
density estimates (ABBs per acre) as described above, and assuming that heat from the pipeline
would affect any adult or teneral ABB that overwintered each inactive season within 11 feet of
the pipeline, the total ABBs affected by heat produced from pipeline operations in Nebraska and
South Dakota is estimated at 485 ABBs (see Table 1 below and BLM 2019, p. 118, for a detailed
calculations).

Pipeline Repair and Maintenance - Emergency repairs and other maintenance activities are also
anticipated to affect all life stages of the ABB, particularly when such activities involve
excavation (BLM 2019, p.118). Emergency repairs may be completed at location and times that
ABB:s are active. This could lead to effects on individuals as described above for pipeline
construction. Keystone estimates that less than 10 acres of suitable habitat would be affected by
such activities. This is based on the following assumptions: (1) there will be 10 surveys over the
50 years to look for any locations needing maintenance, (2) history of similar pipeline operations
indicates that there will be 0.05 location per mile per survey that would require some kind of
maintenance, (3) each maintenance location will involve an area measuring approximately 110
feet wide by 50 feet long, totaling approximately 0.13 acre per location, and (4) all locations
would occur in suitable habitat. Factoring these assumptions with the length of the proposed
pipeline system within the range of the ABB leads to an estimate of somewhat less than 10 acres
affected. Rounding up to 10 acres and apportioning these 10 acres across the counties according
to the length of pipeline system within each county and factoring the affected area with the
estimated number of individuals per acre, total beetles affected by emergency pipeline repair and
maintenance in Nebraska and South Dakota combined is estimated at one ABB (see Table 1
below and BLM 2019, p. 119 for a breakdown of calculations).

Potential Qil Spill - As explained above, effects from oil spills are not reasonably certain to
occur. Any injury to natural resources, including the ABB, associated with a release of oil or
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hazardous substances or the response to a release of oil or hazardous substances is not exempted
under this BO and therefore, an estimated number of ABBs affected by oil spills was not
calculated.

Power Infrastructure Construction and Operations- New power infrastructure for three power
lines, a substation rebuild, and a switching station coincide with potentially suitable ABB habitat.
This power infrastructure would serve PS-20 and PS-21 in Tripp and Gregory counties, South
Dakota, and PS-22 in Holt County, Nebraska. The remainder of the power infrastructure
required for the Project would not overlap the current range of the species and will not affect
ABBs. Construction of power infrastructure to these pump stations could affect the ABB.

Power lines would not negatively affect the ABB except where pole structures would be
installed. For substations or switching stations, this analysis assumes that all area within a
proposed development site would no longer provide habitat for the ABB after construction
begins.

Construction of the power line to PS-20 is reasonably certain to result in temporary disturbance,
injury, or mortality of individual ABBs where the power line overlaps potentially suitable habitat
within the range of this species. Considering that the ABB in Tripp County, South Dakota, only
occurs south of U.S. Route 18, only a small portion of this 20.5-mile power line, approximately
2.7 miles, would lie within the range of this species. Within this 2.7 miles, an area of permanent
disturbance covering three square feet per pole at 58 poles, a total of 0.004 acres of ABB habitat
would be negatively impacted.

Construction of the 20.5-mile long power line to PS-21 is reasonably certain to result in the
disturbance, injury, or mortality of individual ABBs where approximately 434 power poles are
installed (approximately 0.03 acres). Additionally, rebuilding of WAPA’s substation at the north
end of this power line is reasonably certain to affect individuals through disturbance of six acres.
While WAPA’s conservation measure defined above would minimize effects from this
substation rebuild, negative impacts from this activity are anticipated due to the permanent
elimination of approximately six acres of marginal habitat.

Construction of the 2.5-mile long power line to PS-22 is reasonably certain to result in the
disturbance, injury, or mortality of individual ABBs where approximately 54 power poles are
installed (0.004 acres). Additionally, the 3.5-acre switching station is likely to affect individual
ABBs, though the conservation measure of constructing this power infrastructure during the
ABB’s inactive period will minimize this. The permanent elimination of 3.5 acres of marginal
habitat at the proposed switching station is likely to negatively impact the ABB as described for
PS-21 above.

Power infrastructure activities occurring in the inactive season would impact adult and tenerals.
Any power infrastructure activities required during the ABB active season would affect all life
stages. In summary, power infrastructure will result in 9.54 acres of habitat disturbance in the
form of permanent impacts resulting in adverse effects to one ABB (See Table 1 below and BLM
2019 Table 3.2-19, p. 121 for calculations).
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Summary of Adverse Effects from All Activities

Overall, pipeline construction is estimated to affect approximately 65 ABBs, power line
construction is estimated to affect approximately one ABB, heat impacts from pipeline
operations are estimated to affect approximately 485 ABBs, and pipeline repairs are estimated to
affect approximately one ABB. The Project is estimated to affect approximately 552 ABBs
(Table 1).

Table 1- Estimated American Burying Beetle Habitat Area Affected in South Dakota (BLM
2019, p. 123-124)

Miles of Expected Area American Burying American Burying
State (County) ROW Affected (acres) Beetles per Acre Beetles Affected

Effects of Construction

Pipeline Construction

South Dakota 31.0 511.56 0.0899 45.99
Nebraska (Boyd Co.
and Keya Paha Co.) 24 4 383.02 0.0046 1.76
Nebraska (Holt Co.) 21.5 350.54 0.0495 17.35
Subtotal 65.10
Power Infrastructure Construction
South Dakota 23.2 6.04 0.0899 0.54
Nebraska (Boyd Co.
and Keya Paha Co.) 0 0.00 0.0046 0.00
Nebraska (Holt Co.) 2.5 3.50 0.0495 0.17
Subtotal 0.71
Effects of Construction Subtotal 65.81
Effects of Operation
Heat Effects
South Dakota 31.0 3795922 0.0899 341.25
Nebraska (Boyd Co.
and Keya Paha Co.) 24.4 2994.60 @ 0.0046 13.78
Nebraska (Holt Co.) 21.5 2631.66* 0.0495 130.27
Subtotal 485.30
Pipeline Repairs
South Dakota 31.0 3.00° 0.0899 0.27
Nebraska (Boyd Co. b
and Keya Paha Co.) 24.4 3.00 0.0046 0.01
Nebraska (Holt Co.) 21.5 4.00° 0.0495 0.20
Subtotal 0.48
Effects of Operation Subtotal 485.78
OVERALL PROJECT TOTAL 551.59

2 Given that heat effects could recur in the same places every winter for the 46 years in the life of the Project that the pipeline is

expected to operate in potentially suitable, recovered habitat, the number shown represents 46 times the area affected at any one
time.

®This area is the total expected to be affected during the life of the proposed Project.

Conservation Measures and Mitigation - As described in the DESCRIPTION OF THE
PROPOSED ACTION of this BO, the Project proponents (Keystone, the electrical power
providers, or WAPA) have committed to several conservation measures that will minimize
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impacts to the ABB. Mowing and carrion removal prior to construction will make the habitat
less attractive and is likely to reduce the amount of ABBs that will be present in the area prior to
construction thus minimizing potential crushing of individuals. Most of the Project activities are
planned to occur during daylight hours since ABBs are nocturnal, thus reducing disturbance to
ABBs during the time of day when they are active. If Project activities will be conducted at
night, lighting that minimizes effects to ABBs will be used to minimize disturbance while they
are active. Conservation measures related to soil improvement, erosion and sediment control,
and habitat restoration will ensure that the amount of habitat disturbance is minimized. Keystone
has also committed to protect 1,034 acres of occupied ABB habitat (Keystone 2019, p. 116).
Management and protection on large blocks of higher quality habitat/protected lands will
contribute to the resiliency of the ABB population affected by this Project.

CUMULATIVE EFFECTS

Cumulative effects “...are those effects of future state, or private activities, not involving Federal
activities, that are reasonably certain to occur within the action area of the Federal action subject
to consultation” (50 C.F.R. §401.02). Future Federal actions that are unrelated to the proposed
action are not considered in this section because they require separate consultation pursuant to
section 7 of the ESA.

The Service knows of no projects reasonably certain to occur in the action area for which the
Service has the level of detail necessary to identify and analyze the amount, location and type of
specific effects. Any future projects built in potential ABB habitat would need to work with the
Service to comply with the ESA.

Other future non-federal activities that may occur within the action area include non-federal
pipelines, power infrastructure, residential and commercial development, state and county road
projects creating new disturbed land or additional lighting, conversion of forested habitat to
agricultural land, and the conversion of range lands or undeveloped lands to row crop agriculture
(BLM 2019, p. 122). Based on historic land use changes in ABB habitat, the conversion of lands
to row crop agriculture is likely to have the largest effect on the ABB. While future projects
have the potential to impact ABB habitat, the intensity of impacts and whether or not it causes
effects to ABB would depend on the number and type of projects built, presence or absence of
ABB at the site, geographic location, and other site and project-specific characteristics. If ABB
were exposed to impacts, the resulting effects would also depend on the number and types of
avoidance, minimization, and mitigation measures that would be implemented for each project.

JEOPARDY DISCUSSION AND CONCLUSION

The Service has analyzed and described the likely adverse effects to the ABB from the Project.
The purpose of our analysis was to assess the effects of this Project when combined with the
status of the species, the environmental baseline, and any identified cumulative effects in order to
form an opinion as to whether this action would be likely to jeopardize the continuing existence
of the ABB. The regulatory definition of likely to jeopardize is “...to engage in an action that
reasonably would be expected, directly or indirectly, to reduce appreciably the likelihood of both
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the survival and recovery of a listed species in the wild by reducing the reproduction, numbers,
or distribution of that species” (50 C.F.R. §402.02).

Reproduction — We anticipate that habitat disturbances from Project activities during the
construction, emergency repairs, and maintenance would prevent ABB reproduction in the action
area. Areas with permanent impacts would not be used for ABB reproduction for the life of the
Project. For areas with temporary impacts, reproduction is not likely to resume until the
disturbed habitat is successfully restored in four years. When construction begins, all ABBs
present would be killed and therefore removed from the reproducing population. ABBs would
not colonize the area until restored habitat is suitable. Therefore, no reproduction would occur
for approximately four years in each area disturbed by construction. Once habitat is restored and
prey re-inhabit the area, ABBs in nearby habitat would likely recolonize and begin reproducing.
As habitat generalist in terms of vegetation types, if food, moisture, and shelter are present,
ABBs should recolonize disturbed areas. Areas temporarily disturbed by construction activities
will be used more than one time by Keystone for various activities throughout the construction
process and will not be restored until construction is complete. We do not expect ABBs to
inhabit the disturbed areas during construction due to the lack of habitat and prey species.
Keystone will stabilize, revegetate, and restore temporarily disturbed areas within four years
after construction and monitor to ensure successful restoration. The ABB and other disturbed
wildlife species, including prey species, are likely to return to the area following construction
when personnel and equipment are no longer present and suitable habitat has been restored
(within four years of initial disturbance). ABBs returning to the area are expected to resume
reproduction within successfully restored habitat. In addition, Keystone has committed to
protect and manage a large block, approximately 1,034 acres, of occupied ABB habitat in
perpetuity (Keystone 2019, p. 116). This will provide reproductive habitat for the ABB
population.

Numbers — We estimate that 552 ABBs (one-time take of 66 ABB from construction, annual take
of less than 11 ABBs/year for 46-years of operation and maintenance) will be disturbed, injured
or killed as part of the Project during the anticipated 50-year Project lifetime (Table 1, above).
ABB population estimates are available for the Sandhills and Niobrara analysis areas (combined
into one population estimate) in which the Project passes through. As described above, Amaral
et al. (2005, p. 75) did not distinguish or split the two populations and estimated the combined
population to be about 10,000 ABBs. Population estimates are not available for the individual
analysis areas (Sandhills and Niobrara). The population viability analysis by Amaral et al.
(2005, p. 40) concluded that ABB populations of 1,000 or more individuals are viable long-term
in the absence of severe catastrophic events or reduction in carrying capacity through a reduction
in carcass availability, habitat loss, or fragmentation. Amaral et al. (2005, p. 38) indicates that
populations of greater than 10,000 ABB can persist even through catastrophic events. Recently,
the Sandhills population was estimated to be 55,743 (NPPD 2018, p. 113). The Service used the
ratio of positive to negative ABB surveys to determine ABB relative abundance in population
analysis areas (Service 2019a, p. 71). The ratio of positive to negative ABB surveys in the
Sandhills analysis area was defined as the highest condition category of “good,” with the highest
ratio of positive to negative surveys compared to other analysis areas (Service 2019a, p. 95).

The Niobrara unit had the second highest proportion of positive to negative surveys (Service
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2019a, p. 72). The Project will not impact the long-term persistence of the Sandhills or Niobrara
ABB populations because the 552 individuals (one-time take of 66 ABB from construction,
annual take of less than 11 ABBs/year for 46-years of operation and maintenance) we expect the
Project to take in the form of harm within the permit area represent only a small percentage of
the estimated Sandhills and Niobrara populations; this level of population loss does not represent
a catastrophic event. With little to no impact on the Sandhills and Niobrara population, we do
not expect there would be any effect on the rangewide population estimated by Amaral (2005, p.
37) to be approximately 50,000 individuals. In addition, Keystone has committed to protect and
manage a large block, approximately 1,034 acres, of occupied ABB habitat in perpetuity
(Keystone 2019, p. 116). This will contribute to the resiliency of the ABB population.

Distribution —The majority of the impacts to the beetle and its habitat will be temporary, but
permanent loss of habitat will also occur. Combined, the impacts to approximately 1,265 acres
(excluding habitat rated as “poor”) for the entire Project represents approximately 0.011 percent
of the estimated Sandhills and Niobrara occupied range (combined 11,595,154 acres of potential
habitat in the Sandhills and Niobrara areas). As discussed above, the temporarily impacted
habitat would not be occupied by ABBs until the habitat is successfully restored within four
years after construction. Once restored habitat reaches suitability criteria, ABBs and their
carrion species from nearby areas are likely to recolonize. Thus, distribution would change
slightly due to this temporary disturbance until recolonization occurs; these aspects of the range
would not be permanently affected. However, ABBs would not recolonize the permanently lost
habitat areas. But, those acres are scattered throughout the Project area and, even in totality,
represent an even smaller fraction of the occupied range of the ABB in the Sandhills and
Niobrara populations. Therefore, we do not anticipate any meaningful impacts to the ABB’s
range wide distribution.

Jeopardy Conclusion

The definition of “likely to jeopardize™ hinges on a change to the reproduction, abundance and
distribution of a species such that it appreciably reduces the likelihood of both survival and
recovery. Therefore, the impacts of the Proposed Action were analyzed to determine the
probable effects on reproduction, abundance, and distribution of ABB in the Action Area. The
described changes to the ABB’s reproduction, abundance, or distribution would have a negative
effect on the ABB and its habitat due to the loss of 552 ABBs (one-time take of 66 ABB from
construction, annual take of less than 11 ABBs/year for 46-years of operation and maintenance)
and impacts to 1,265 acres of habitat (approximately 0.011 percent of the estimated Sandhills
and Niobrara occupied range). However, based on the information presented above, we do not
anticipate meaningful impacts to ABB reproduction, numbers, or range wide distribution.
Additionally, given the impacts on ABB reproduction, numbers, and range wide distribution, the
Project will not meaningfully preclude the likelihood of species recovery. The conservation
measures, including the restoration of the temporary impact acres to suitable habitat and the
protection in perpetuity and long term management of a large block of occupied beetle habitat,
approximately 1,034 acres, will minimize the impacts of the Project and support recovery of the
ABB. Therefore, this Project is not likely to reduce appreciably the likelihood of both the
survival and recovery of this listed species in the wild. It is the Service’s Biological Opinion that
the Project is not likely to jeopardize the continued existence of the ABB.
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INCIDENTAL TAKE STATEMENT

Section 9 of the ESA and Federal regulation pursuant to section 4(d) of the ESA prohibit the take
of endangered and threatened species, respectively, without a special exemption. Take is defined
as to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture or collect, or to attempt to
engage in any such conduct. Harm is defined by regulation as “an act which actually kills or
injures wildlife. Such act may include significant habitat modification or degradation where it
actually Kkills or injures wildlife by significantly impairing essential behavioral patterns,
including breeding, feeding, or sheltering” (50 C.F.R. §17.3). Harass is defined by regulation as
“... an intentional or negligent act or omission which creates the likelihood of injury to wildlife
by annoying it to such an extent as to significantly disrupt normal behavioral patterns which
include, but are not limited to, breeding, feeding or sheltering” (50 C.F.R. §17.3). Incidental
take is defined as “takings that result from, but are not the purpose of, carrying out an otherwise
lawful activity conducted by the Federal agency or applicant” (50 C.F.R. §402.02). Under the
terms of section 7(b)(4) and section 7(0)(2), such taking is not considered to be prohibited taking
under the ESA provided that such taking is in compliance with the terms and conditions of this
incidental take statement (ITS).

The ITS serves to enumerate or identify the amount or extent of take “caused by” all the effects
of the action and exempts the action agencies from the prohibitions against that take under
section 9 of the ESA. Here, take of ABB would not occur “but for” the proposed Federal
actions. Given the scope of the effects of the Federal actions, it follows that the majority of the
take exempted for the Federal agencies is occurring on lands that are outside the jurisdiction of
the Federal agencies, or is related to activities undertaken by the applicant not under the authority
of a Federal agency, with exception of the rebuilding of the WAPA substation within ABB
habitat and RUS financing of power infrastructure. Therefore, this ITS does not extend the
Federal agencies’ take exemption to Keystone for the take caused by the Project’s actions.
Instead, Keystone is developing a HCP to support its application to the Service for a section
10(a)(1)(B) incidental take permit for the ABB for their activities on non-federal lands.

For the exemption in ESA section 7(0)(2) to apply to the Federal actions considered in this BO,
Federal agencies must undertake the commitments to species’ conservation measures under their
jurisdiction that are described in the BA and BO, particularly in: 1) the DESCRIPTION OF
PROPOSED ACTION section of this BOS, and 2) the Species Conservation Measures in the
EFFECT EVALUATION section of the BA (BLM 2019, pp. 30-164). These species’
conservation measure commitments are non-discretionary measures and must become binding
conditions of any permit, contract, or grant issued for implementing the action. Consistent with
ESA section 7(b)(4)(C)(iv), the Federal agencies have a continuing duty to regulate the action
components covered by this ITS that are under its jurisdiction. The protective coverage of
§7(0)(2) may lapse if the Federal agencies fails to:

¢ Some conservation measures for the ABB were updated since the submission of the BA (BLM 2019), based on
review and discussion with Federal agencies. Therefore, the Service is relying on the conservation measures for the
ABB in this BO rather than the ABB conservation measures in the BA.
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e assume and implement the non-discretionary species’ conservation measures applicable to
the Federal agency; or

® require a permittee, contractor, or grantee to adhere to the non-discretionary species’
conservation measures applicable to the Federal agency through enforceable terms that
are added to the permit, contract, or grant document.

The Service believes all species’ conservation measures necessary and appropriate to minimize
take of ABB have been incorporated into the proposed action (See the DESCRIPTION OF
PROPOSED ACTION section of this BO and Species Conservation Measures in the EFFECT
EVALUATION section of the BA (BLM 2019, pp. 30-164)). The Service has given appropriate
consideration to the beneficial actions proposed by the Federal agencies and Keystone (50 C.F.R.
§402.14(g)(8)). Therefore, no terms and conditions or reasonable and prudent measures are
necessary for Federal agencies for this ITS (see REASONABLE AND PRUDENT MEASURES
and TERMS AND CONDITIONS sections below).

In order to monitor the impact of incidental take, the Federal agencies must report, within their
jurisdiction, the progress of the action and its impact on the species to the Service as specified in
this ITS.

AMOUNT OR EXTENT OF TAKE ANTICIPATED

Estimating take of insects such as the ABB is challenging because ABB numbers fluctuate
substantially. The take calculation is based on the density of ABBs at the time that surveys were
conducted. The Service knows of no approach that provides a better means of estimating ABB
numbers and densities in the action area. The Service anticipates that the Project is reasonably
certain to cause incidental take of individual ABB in the form of harm. Harm will result from
death or injury of ABB from construction of the pipeline and power infrastructure, emergency
repairs and maintenance of the pipeline, and pipeline operations. The methodology for

calculating take is further described in the Species Response to the Proposed Action section in
this BO.

Activities associated with pipeline construction are anticipated to result in an estimated one-time
take of 65 ABBs. Activities associated with power infrastructure construction will account for
an estimated one-time take of one ABB. Activities associated with emergency repairs and
maintenance of the pipeline will account for an estimated take of one ABB. Activities associated
with pipeline operations specific to heat related impacts will account for an estimated take of 485
ABBs. The combined total take of 486 ABBs from heat related impacts and pipeline emergency
repairs and maintenance will occur over the 46-year life of the Project after restoration.
Averaged annually, these activities would result in take of less than approximately 11 ABBs per
year. No take is authorized for oil spills. In total, the Project (pipeline construction, operations,
emergency repairs, and power infrastructure) is anticipated to result in incidental take of 552
ABBs in South Dakota and Nebraska over the 50-year duration of the Project.
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EFFECT OF THE TAKE

In this BO, the Service determines that this level of anticipated take is not likely to result in
jeopardy to the ABB.

REASONABLE AND PRUDENT MEASURES

The Service believes that all conservation measures necessary and appropriate to minimize take
of ABB have been incorporated into the proposed action (See DESCRIPTION OF PROPOSED
ACTION). The Service has given appropriate consideration to the beneficial actions proposed
by the Federal agencies and Keystone (50 C.F.R. §402.14(g)(8)). Therefore, no RPMs are
necessary for this ITS.

TERMS AND CONDITIONS
No reasonable and prudent measures to minimize the impacts of incidental take caused by the

action are provided in this ITS; therefore, no terms and conditions for carrying out such measures
are necessary.

MONITORING AND REPORTING REQUIREMENTS

In order to monitor the impacts of incidental take, the Federal agencies must report the progress
of the action and its impact on the species to the Service as specified in the incidental take
statement (50 C.F.R. §402.14(1)(3)). This section provides the specific instructions for such
monitoring and reporting (M&R). As necessary and appropriate to fuifill this responsibility to
monitor and report the progress of the action and its impact on the species, the Federal agencies
must require any permittee, contractor, or grantee to accomplish the monitoring and reporting
requirements that apply to action components under its jurisdiction through terms that are added
to the permit, contract, or grant document. Such terms must include a requirement to
immediately notify the Federal Agencies and the Service if the amount or extent of incidental
take specified in this ITS is exceeded during action implementation or if the action and its impact
on the listed species has changed.

M&R #1. Annual Report. The Federal agencies are responsible for ensuring that the Project
activities under their jurisdiction are implemented as described in the Project description. Upon
initiation of activities, each Federal agency will provide the Service with an annual report that
describes all activities that were covered under the biological opinion under each Federal
agency’s respective jurisdiction. The report will include a summary of completed construction
activities and the conservation measures that were implemented for that year. Annual reporting
for each agency will continue until activities under their jurisdiction have been completed

Procedures for Handling and Disposing of American Burying Beetles

If a dead or impaired ABB is found, care should be taken in its handling to preserve biological
materials in the best possible state for later analysis of cause of death. In conjunction with the
care of injured endangered or threatened species or preservation of biological materials from a
dead animal, the finder has the responsibility to ensure that evidence associated with the
specimen is not unnecessarily disturbed. The dead or impaired ABB should be photographed
prior to disturbing it or the site. The Service is to be notified within three (3) calendar days upon
locating a dead or injured ABB. Initial notification must be made to the applicable Service
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Office of Law Enforcement for Nebraska at (316) 788-4474. Then the Nebraska Ecological
Services Field Office at (308) 382-6468. Notification must include the date, time, precise
location of the injured animal or carcass, and any other pertinent information. Formal written
notification also must be submitted within seven (7) calendar days.

All dead or moribund adults should be salvaged by placing them on cotton in a small cardboard
box as soon as possible after collection. The date and location of collection should be included
with the container. Specimens should then be furnished to the repository identified by the
appropriate Ecological Services Field Office for deposition in their collection of invertebrates, or
to another suitable site approved by the Service.

REINITIATION NOTICE

This concludes consultation on the actions outlined in the request. As provided in 50 C.F.R.
§402.16:

(a) Reinitiation of consultation is required and shall be requested by the Federal agency or by the
Service, where discretionary Federal involvement or control over the action has been retained or
is authorized by law and:

(1) If the amount or extent of taking specified in the incidental take statement is exceeded;

(2) If new information reveals effects of the action that may affect listed species or critical
habitat in a manner or to an extent not previously considered;

(3) If the identified action is subsequently modified in a manner that causes an effect to the
listed species or critical habitat that was not considered in the biological opinion or written
concurrence; or

(4) If a new species is listed or critical habitat designated that may be affected by the identified
action.

(b) An agency shall not be required to reinitiate consultation after the approval of a land
management plan prepared pursuant to 43 U.S.C. 1712 or 16 U.S.C. 1604 upon listing of a new
species or designation of new critical habitat if the land management plan has been adopted by
the agency as of the date of listing or designation, provided that any authorized actions that may
affect the newly listed species or designated critical habitat will be addressed through a separate
action-specific consultation. This exception to reinitiation of consultation shall not apply to those
land management plans prepared pursuant to 16 U.S.C. 1604 if:

(1) Fifteen years have passed since the date the agency adopted the land management plan
prepared pursuant to 16 U.S.C. 1604; and

(2) Five years have passed since the enactment of Public [.aw 115-141 [March 23, 2018] or the
date of the listing of a species or the designation of critical habitat, whichever is later
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1. INTRODUCTION

1.1. SEcCTION 7 ESA PROCESS

This Biological Assessment (BA) evaluates the potential effects of TransCanada Keystone
Pipeline, LP’s (Keystone) proposed Keystone XL Pipeline Project on federally protected and
candidate species and federally designated critical habitat. Federal agencies, in coordination with
the U.S. Fish and Wildlife Service (USFWS), are required to ensure that any action they authorize,
fund, or carry out does not result in jeopardy to federally listed threatened or endangered species
or result in the destruction or adverse modification to federal designated critical habitat.

When a proposed federal action may affect a federally listed species, Section 7 consultation
pursuant to the Endangered Species Act (ESA) is required with the USFWS. A BA is required if
protected species or their critical habitat may be present in the area affected by any aspect of a
proposed federal action. An assessment of potential effects to ESA-listed species is presented in
this document for the proposed Keystone XL Pipeline Project, regardless of whether the actions
are federal or non-federal (Keystone or other).

1.2. SeECTION 10 ESA: HABITAT CONSERVATION PLAN

As stated above, federal agencies are required to determine whether their actions may affect
federally listed or proposed species, as well as designated and proposed critical habitat. This BA
documents agency conclusions and provides rationale to support those conclusions. Although this
BA evaluates potential effects of the entire Project on listed species, the area where incidental take
of federally listed species (i.e., the American burying beetle [Nicrophorus americanus]) occurs is
on non-federal lands, which are substantially outside the scope of federal agency authority. That
is, federal agencies will not be able to implement or enforce implementation of any reasonable and
prudent measures required by the USFWS through a Biological Opinion. Therefore, incidental
take resulting from applicant activities on non-federal lands will be addressed under section
10(a)(1)(B) of the ESA. The applicant, Keystone, is developing a Habitat Conservation Plan to
support its application to the USFWS for a section 10(a)(1)(B) incidental take permit for the
American burying beetle. The Habitat Conservation Plan and Section 10 process is separate from
this BA.

1.3. CONSULTATION HISTORY

In 2008, as a result of Keystone filing an initial Presidential Permit application to the U.S.
Department of State (the Department), the Department appointed Keystone and its subcontractors
to act as its designated non-federal representatives for Section 7 ESA consultation. In April 2008,
Keystone, on behalf of the Department, initiated consultation with the USFWS, the Bureau of Land
Management (BLM), and state agencies to identify species and habitats of concern. No National
Marine Fisheries Service-listed species were determined to be within the proposed Project area.
Lists of species and habitats potentially affected by the proposed Project were compiled for further
analysis after meeting with USFWS, BLM, and associated state agencies. Keystone developed




Keystone XL Project Biological Assessment

field survey protocols, identified targeted survey areas, and developed survey schedules using this
information.

Keystone submitted these survey protocols, target areas, and schedules to the appropriate agencies
for review and comment in spring 2008. Agency review and approval of survey protocols began
in 2008. Keystone filed documentation of agency correspondence associated with the review and
approval process with the Department in November 2008, July 2009, June 2010, and November
2010. The Department completed a 2011 BA (Department 2011a) and a 2011 Environmental
Impact Statement (EIS) (Department 2011b) for Project as proposed at that time.

In September of 2011, the USFWS released a Biological Opinion with an incidental take statement
for the American burying beetle in South Dakota, Nebraska, and Oklahoma. Subsequently, the
USFWS withdrew the Biological Opinion at the Department’s request, based on Keystone’s
agreement with Nebraska to reroute the pipeline in Nebraska to avoid the Nebraska Department of
Environmental Quality (NDEQ)-identified Sand Hills Region. Keystone then filed a new
Presidential Permit application with the Department (May 2012), triggering the preparation of a
Supplemental EIS (SEIS) for the revised Project (Department 2012a). In June 2012, the
Department reinitiated Section 7 ESA consultation for the May 2012 Keystone XL Pipeline
Presidential Permit application. Keystone submitted an applicant-prepared Draft BA for the
proposed Project in September 2012. For the new application, the Department did not designate
Keystone as the non-federal representative. Keystone did not include the Gulf Coast portion of the
previous Keystone XL Project in its May 2012 application; instead, Keystone decided to pursue
the Gulf Coast Project as a stand-alone project with independent utility. That project received the
necessary permits from relevant federal and state agencies and is now in operation.

In May 2013, the USFWS issued a Biological Opinion to the Department that addressed potential
effects of the proposed Project to seven federally protected species (USFWS 2013a). It also listed
four additional endangered species that would not be affected by the proposed Project and
discussed conservation measures for another two species that were candidates for listing under the
ESA. The Biological Opinion was based on the content of Keystone’s BA dated December 21,
2012, which was later attached to a 2014 Final SEIS (Department 2014). The Department
determined in the BA that the proposed Project “may affect and is likely to adversely affect” the
American burying beetle.

The USFWS’s concurrence and 2013 Biological Opinion, as well as the 2012 BA on which they
were based, are no longer in effect. This is because they were set aside and remanded to the
respective agencies for reconsideration by a November 8, 2018, ruling in the U.S. District Court
for the District of Montana, Great Falls division. The present analysis does not rely on their earlier
findings and decisions.

In 2015, two additional species became federally listed as threatened: the northern long-eared bat
(Myotis septentrionalis) and the rufa red knot (Calidris canutus rufa). The rufa red knot was
designated a threatened species effective January 12, 2015. On July 9, 2015, the Department
submitted a biological evaluation and requested USFWS concurrence with its determination that
the proposed Project “may affect, but is not likely to adversely affect” the rufa red knot
(Department 2015); on August 27, 2015, the USFWS concurred (USFWS 2015). The northern
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long-eared bat was designated a threatened species effective April 2, 2015, and a final 4(d) rule
defining take was published on January 14, 2016. On March 15, 2017, the Department reinitiated
consultation with USFWS regarding the northern long-eared bat. On March 16, 2017, consultation
was completed, with USFWS concurring with the Department’s conclusion that the proposed
Project “may affect, but is not likely to adversely affect” the species. Therefore, the Department
and USFWS concluded Section 7 consultation with regard to both the rufa red knot and the
northern long-eared bat for the proposed Project as it was proposed at that time.

Since then, a portion of the proposed Project in Nebraska has been rerouted to avoid effects on
sensitive areas and to maximize the use of existing right-of-way (ROW). This new route segment,
designated as the Mainline Alternative Route (MAR), is discussed in detail in the 2018 MAR Draft
SEIS (Department 2018). The proposed Project footprint through Montana and South Dakota is
essentially the same as that reviewed and assessed for the previously proposed Project. In January
2018, the Department reinitiated consultation with the USFWS regarding the Keystone XL Project
and analysis of the MAR through Nebraska, requesting any new information on potentially
affected species along the MAR. Supporting consultation letters and communications related to
the rufa red knot, northern long-eared bat, and MAR are located in Appendix A of the 2018 MAR
Draft SEIS (Department 2018) and in Appendix A (Letters of Section 7 Consultation and
Supporting Communications) of this BA.

On March 29, 2019, the President of the United States issued a Presidential Permit authorizing
construction, connection, maintenance, and operation of the proposed Project at the United States-
Canada border. As a result, there is no longer any action for the Department to take in respect to
the proposed Project. However, other federal agencies still have pending decisions regarding the
proposed Project. On May 6, 2019, the Department and USFWS withdrew the 2012 BA and 2013
Biological Opinion.

This 2019 BA addresses the effects the proposed Project may have on federally protected species
along the entire proposed Project, including the electrical transmission and distribution lines and
substations necessary to power the proposed Project. Updated information regarding the risk of oil
spills has also been incorporated, as has new whooping crane telemetry and observation data and
additional survey data for several species.

Biological field surveys within the proposed Project footprint (e.g., pipeline ROW, pump stations,
access roads, pipe yards, contractor yards, extra workspace) were conducted each year from 2008
to 2019. The following list summarizes Keystone’s agency correspondence, species-specific
survey information, and continued coordination with the USFWS regarding coordination of
biological surveys and determination of biological effects for the proposed Project (see Appendix
A, Letters of Section 7 Consultation and Supporting Communications, for additional consultation
information):

e April 2008, Multiple Agencies: Keystone sent initial coordination letters to the appropriate
Montana, South Dakota, and Nebraska USFWS, BLM, and state wildlife agency offices, as
well as state natural heritage programs to request their input on identifying prominent terrestrial
and aquatic resource issues or concerns that may occur within or adjacent to the ROW, focusing
on species that are either sensitive (e.g., federally listed); have high economic value (e.qg., big
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game, waterfowl); or are considered important resources (e.g., raptors, fish). The coordination
letters included state-specific special status species tables compiled from data received from
each state, USFWS, and BLM, with brief descriptions of species habitat, miles of potential
habitat crossed by the proposed Project, and approximate mileposts (MPs) where potential
habitat was identified along the ROW.

e May 5, 2008, USFWS/Nebraska Game and Parks Commission (NGPC): Keystone held an
agency meeting at the NGPC office in Lincoln, Nebraska, to discuss issues pertaining to
wildlife, special status species, and sensitive habitat that could potentially occur in the
proposed Project area. Attendees included representatives from USFWS and NGPC. The goal
was to gather input on agency recommendations based on the information sent to them in April
2008 for species occurrence, habitat assessments, and future field surveys. Keystone
incorporated comments from the meeting into survey protocols and best management practice
(BMP) documents for future agency verification.

e May 8, 2008, USFWS/Montana Fish, Wildlife, and Parks (MFWP): Keystone held an agency
meeting at the MFWP office in Helena, Montana, to discuss issues pertaining to wildlife,
special status species, and sensitive habitat that could potentially occur in the proposed Project
area (AECOM 2008c). Attendees included representatives from USFWS and MFWP. The goal
was to gather input on agency recommendations based on the information sent to them in April
2008 for species occurrence, habitat assessments, and future field surveys. Keystone
incorporated comments from the meeting into survey protocol and BMP documents for future
agency verification. MFWP requested a follow-up meeting with additional technical staff from
MFWP (Regions 6 and 7).

e June 10, 2008, USFWS/South Dakota Game, Fish, and Parks (SDGFP): Keystone held an
agency meeting with staff from USFWS and SDGFP at the SDGFP office in Pierre, South
Dakota, to discuss issues pertaining to wildlife, special status species, and sensitive habitat that
could potentially occur in the proposed Project area (AECOM 2018e). The goal was to gather
input on agency recommendations based on the information sent to them in April 2008 for
species occurrence, habitat assessments, and future field surveys. Keystone incorporated
comments from the meeting into survey protocol and BMP documents for future agency
verification.

e July 29, 2008, MFWP/BLM: Keystone held an agency meeting with staff from the BLM
Glasgow Field Office and MFWP Regions 6 and 7 at the MFWP office in Glasgow, Montana,
to discuss issues pertaining to wildlife, special status species, and sensitive habitat that could
potentially occur in the proposed Project area. The goal was to gather input on agency
recommendations based on the information sent to them in April 2008 for species occurrence,
habitat assessments, and future field surveys. Keystone incorporated comments from the
meeting into survey protocol and BMP documents for future agency verification.

e January/February 2009, Multiple Agencies: Keystone sent a coordination package to the
applicable USFWS, BLM, and state wildlife agency offices for Montana, South Dakota, and
Nebraska that included state-specific special status species survey protocol and BMP
documents for the species identified as potentially occurring during the 2008 meetings. A
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summary of the findings from the 2008 biological field surveys was included in the discussions
(AECOM 2009b, c).

e January 27, 2009, USFWS/SDGFP: Keystone held an agency meeting with staff from USFWS
and SDGFP at the SDGFP office in Pierre, South Dakota, to discuss issues pertaining to special
status species surveys. The goal of this meeting was to verify Keystone’s survey approach,
BMPs, discuss required field surveys, and review the information that was sent to the USFWS
in the January/February 2009 coordination package. The USFWS and SDGFP provided
additional recommendations to Keystone’s sensitive species mitigation approach to be updated
prior to final agency concurrence.

e February 3, 2009, BLM/MFWP: Keystone held an agency meeting with staff from the BLM
Glasgow Field Office and MFWP Regions 6 and 7 at the MFWP office in Glasgow, Montana,
to discuss issues pertaining to special status species surveys (AECOM 2009d). The goal of this
meeting was to verify Keystone’s survey approach and BMPs, discuss required field surveys,
and review the information sent to the USFWS in the January/February 2009 coordination
package. The BLM and MFWP provided additional recommendations to Keystone’s sensitive
species mitigation approach to be updated prior to final agency concurrence.

e February 5, 2009, BLM: Keystone held a conference call in lieu of an agency meeting with
staff from the BLM Glasgow, Malta, and Miles City field offices to discuss issues pertaining
to special status species surveys (AECOM 2009c). The goal of this meeting was to verify
Keystone’s survey approach and BMPs, discuss required field surveys, and review the
information sent to the USFWS in the January/February 2009 coordination package. The BLM
provided additional recommendations to Keystone’s sensitive species mitigation approach to
be updated prior to final agency concurrence.

e February 19, 2009, USFWS/NGPC: Keystone held an agency meeting with staff from USFWS
and NGPC at the NGPC office in Lincoln, Nebraska, to discuss issues pertaining to special
status species surveys. The goal of this meeting was to verify Keystone’s survey approach and
BMPs, discuss required field surveys, and review the information sent to the USFWS in the
January/February 2009 coordination package. The USFWS and NGPC provided additional
recommendations to Keystone’s sensitive species mitigation approach to be updated prior to
final agency concurrence.

e June 25, 2009, USFWS, Pierre, South Dakota Ecological Services Field Office: Keystone
called Charlene Bessken, USFWS Pierre, South Dakota, Field Office regarding geotech
activity clearance. The USFWS requested formal consultation with the Department to address
take of the American burying beetle in South Dakota.

e March 2, 2010, USFWS: Keystone held a conference call with USFWS on threatened and
endangered and U.S. Migratory Bird Treaty Act Surveys. The goal of the call was to discuss
helicopter survey windows for raptors/rookeries and bald eagles (Haliaeetus leucocephalus)
in 2010. The need for conducting additional pedestrian surveys for piping plovers (Charadrius
melodus) was also discussed.
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e September 3, 2010, Multiple Agencies: A meeting was held between USFWS, Keystone, the
Department, and Cardno ENTRIX regarding the Section 7 ESA consultation for the Keystone
XL Pipeline Project.

e September 9, 2010, Multiple Agencies: A meeting was held between USFWS, BLM, and
Keystone regarding mitigation and construction stipulations for greater sage-grouse
(Centrocercus urophasianus).

e October 12, 2010, Multiple Agencies: Meetings continued between USFWS, Keystone,
NGPC, and Cardno ENTRIX regarding the Keystone XL Pipeline Project’s Section 7 ESA
consultation on the American burying beetle.

e January 7, 2011, Multiple Agencies: A meeting was held between USFWS, Keystone, and
Cardno ENTRIX to discuss USFWS comments on the preliminary 2011 BA.

e January 12,2011, Multiple Agencies: Meetings continued between USFWS, Keystone, NGPC,
and Cardno ENTRIX regarding the Keystone XL Pipeline Project’s Section 7 consultation on
the American burying beetle.

e February 2, 2011, Multiple Agencies: Meetings continued between USFWS, Keystone, the
Department, and Cardno ENTRIX regarding the Keystone XL Pipeline Project’s Section 7
ESA consultation on the American burying beetle.

e February 17, 2011, USFWS and the Department: A meeting was held between USFWS, the
Department, and Cardno ENTRIX regarding the Keystone XL Pipeline Project’s Section 7
ESA consultation on the American burying beetle.

e March 24, 2011, USFWS, Keystone, the Department, NGPC: Meetings continued between
USFWS, NGPC, Keystone XL, and the Department regarding the Keystone XL Pipeline
Project’s Section 7 ESA consultation on the American burying beetle.

e April 21,2011, Keystone and the Department: Meetings continued regarding the Keystone XL
Pipeline Project’s Section 7 ESA consultation on the American burying beetle.

e April 27,2011, USFWS and the Department: Meetings continued regarding the Keystone XL
Pipeline Project’s Section 7 ESA consultation on the American burying beetle. USFWS and
the Department discussed monitoring and habitat restoration bonding.

e May 19, 2011: The Department submitted the 2011 BA to the USFWS with a letter requesting
initiation of formal consultation.

e August 26, 2011: The Department issued the Final EIS to cooperating agencies and the public.

e September 6, 2011: USFWS issued their 2011 Biological Opinion on the Effects to Threatened
and Endangered Species from the Construction and Operation of the Proposed Keystone XL
Pipeline.

e December 20, 2011: The Department requested that the USFWS withdraw their 2011
Biological Opinion for the proposed Keystone XL Project.
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e December 21, 2011: The USFWS withdrew their 2011 Biological Opinion for the proposed
Keystone XL Project.

e June 27, 2012, USFWS, the Department, BLM, Montana Department of Environmental
Quality, MFWP: Discussion between USFWS, the Department, BLM, Montana Department
of Environmental Quality, and MFWP on the proposed Keystone XL Project to discuss
proposed Project status and schedule.

e July6,2012, USFWS, the Department, BLM: Meetings continued regarding the Section 7 ESA
consultation for the proposed Project application.

e August 28, 2012: The Department submitted a species list of federally protected and candidate
species and federally designated critical habitat to USFWS for the proposed Project and
requested that USFWS verify that list and information pertaining to federally protected and
candidate species and federally designated critical habitat.

e September 7, 2012: Keystone submitted the TransCanada Keystone XL Pipeline Project
Environmental Report (exp Energy Services 2012) to the Department with an applicant-
prepared Draft BA.

e September 28, 2012: USFWS submitted a Technical Assistance letter for the proposed Project
with a list of species that may occur in the proposed Project area.

e October 9, 2012, USFWS, the Department, Keystone, BLM, NGPC, NDEQ, MFWP: A
meeting was held between USFWS, the Department, Keystone, BLM, NGPC, NDEQ and
MFWP regarding the proposed Project’s Section 7 ESA consultation including the American
burying beetle.

e October 10, 2012, USFWS, Department, Keystone, BLM, NGPC, NDEQ, MFWP: Meetings
continued between USFWS, the Department, Keystone, BLM, NGPC, NDEQ, and MFWP
regarding the proposed Project's Section 7 ESA consultation including the American burying
beetle, and on state-protected species, the Draft BA, species surveys, avoidance, minimization,
and compensation measures.

e October 23, 2012, USFWS, Department, SDGFP, BLM, Keystone: Meeting between USFWS,
the Department, SDGFP, BLM, and Keystone regarding the greater sage-grouse and a
compensatory mitigation plan for the species in South Dakota.

e December 21, 2012: The Department submitted the BA to USFWS (Department 2012b).

e May 15, 2013: USFWS transmitted a Biological Opinion to the Department in response to the
2012 BA (USFWS 2013a).

e January 2014: 2014 Final SEIS published, which included the 2012 BA, 2013 Biological
Opinion, and supporting meeting summaries, consultation letters, and communications.

e July9,2015: The Department reinitiated consultation with USFWS regarding the rufa red knot,
determining the Keystone XL Project “may affect, but is not likely to adversely affect” the
species and asking USFWS for concurrence (Department 2015).
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e August 27, 2015: USFWS concurred with the “may affect, but is not likely to adversely affect”
determination for the rufa red knot (USFWS 2015).

e March 15, 2017: The Department reinitiated consultation with USFWS regarding the northern
long-eared bat, determining the Keystone XL Project “may affect, but is not likely to adversely
affect” the species. The letter also re-evaluated the conclusions drawn during the 2014 Final
SEIS consultation process and determined that it was not necessary to reinitiate consultation
for any other species at that time.

e March 16, 2017: USFWS concurred with the “may affect, but is not likely to adversely affect”
determination for the northern long-eared bat providing conservation measures listed in the
March 15, 2017, letter are implemented (USFWS 2017a). The USFWS also agreed with the
Department that the conclusions for the species in the 2013 Biological Opinion remained valid
predicated on the completion of required pre-construction population surveys for the federally
endangered American burying beetle to confirm the amount of take authorized in the Incidental
Take Statement will not be exceeded for the species.

e January 31, 2018: The Department reinitiated consultation with USFWS regarding the
Keystone XL Project and analysis of the MAR, requesting any new information on potentially
affected species along the MAR.

e March 7, 2018: Meeting of Department with USFWS in Nebraska.

e May 10, 2018: Meeting of Department with USFWS in Nebraska.

e June 15, 2018: Meeting of Department with cooperating agencies in Lincoln, Nebraska,
regarding the ESA.

e September 21, 2018: Conference call with USFWS and Department.

e September 24, 2018: Department publishes the 2018 MAR Draft SEIS, which includes
supporting Section 7 consultation meeting summaries, letters, and other communications.

e November 5, 2018: Conference call with USFWS and Department.

e November 2018 through September 2019: Continued informal consultation involving
numerous conference calls, meetings, and coordination between USFWS and participating
federal agencies.

e December 3, 2018: Department publishes a Notice of Intent to prepare a new SEIS for the
Keystone XL Project that includes new information that has become available.

e May 6, 2019: The Department and USFWS withdraw the 2012 BA and 2013 Biological
Opinion.

1.4. ANALYSIS SUMMARY

This analysis addresses 10 federally protected species that were identified as potentially occurring
in the proposed Project area or in its general vicinity. Table 1.4-1 summarizes these species and
the preliminary effect determinations based on: (1) correspondence with the USFWS, participating
federal agencies, and state wildlife agencies; (2) habitat requirements and the known distribution




Keystone XL Project Biological Assessment

of these species within the proposed Project area; (3) habitat analyses and field surveys that were
conducted for these species from 2008 through 2018 (see Table 1.4-2 for survey details); and (4)
USFWS whooping crane (Grus americana) telemetry data collected by the U.S. Geological Survey
(USGS) and provided by USFWS (Nebraska Ecological Services Office) in December of 2018.
Potential effects associated with electrical infrastructure for the proposed pipeline have also been
assessed within this update based on the best available data. Areas along proposed power line
routes have not yet been field surveyed! for the presence of protected species or their habitats;
therefore, the potential for each species to occur along power line routes was evaluated based on a
review of aerial imagery and on reviews of species occurrence records in state databases. In
addition to areas having documented occurrences, an area was determined to have potential for
presence of a listed species where it contains one or more land cover type(s) serving as potentially
suitable habitat for the species (forest, sandbar, etc., depending on species) and is within the known
current range of that species.

Table 1.4-1 Summary of Species Included in Analysis and Findings

Detailed
Federal Analysis Findings
Common Name Scientific Name Status Included Summary
Mammals
Black-footed ferret Mustela nigripes Endangered/ Yes NLAA/NLAA
Experimental
Populations
Northern long-eared bat Myotis septentrionalis | Threatened Yes MA
Birds
Interior least tern Sternula antillarum Endangered Yes NLAA
Piping plover Charadrius melodus Threatened Yes NLAA
Rufa red knot Calidris canutus rufa Threatened Yes NLAA
Whooping crane Grus americana Endangered Yes NLAA
Fish
Pallid sturgeon Scaphirhynchus albus | Endangered Yes NLAA
Topeka shiner Notropis topeka Endangered Yes NLAA
Invertebrates
American burying beetle Nicrophorus Endangered Yes MALAA
americanus
Plants
Western prairie fringed Platanthera praeclara | Threatened Yes NLAA
orchid

MA = may affect; MALAA = may affect, likely to adversely affect; NLAA = may affect, not likely to adversely affect

L \f additional information becomes available during the Section 7 consultation process, that information will be included as updated
best available science in the assessment.
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Table 1.4-2 Summary of Species and Habitat Surveys

Species or Habitat
Targeted

Dates of Surveys

Portion of Proposed Project
Surveyed

See
Appendix

Interior least tern
(Sternula antillarum)
and/or

piping plover
(Charadrius melodus)

July 2008

Pipeline route crossings (for the route
assessed in the 2011 Final EIS) of
Niobrara, Cheyenne, and Platte rivers.

\Y

June and July 2011

Pipeline route crossings (for the route
assessed in the 2012 Draft SEIS) of
Missouri, Yellowstone, Cheyenne,
Niobrara, and Platte rivers.

June and July 2012

Pipeline route crossings (for the route
assessed in the 2014 Final SEIS) of
Niobrara, Elkhorn, and Platte rivers.

June 2013

Pipeline route crossings (for the route
assessed in the 2014 Final SEIS) of
Missouri, Yellowstone, Cheyenne, and
Platte rivers. Note, access was not
allowed at the Niobrara River.

June and July 2019

Pipeline route crossings of the
Missouri, Yellowstone, Cheyenne,
Niobrara, and Platte rivers.

Topeka shiner
(Notropis topeka)

May 2013

Pipeline route crossings (for the route
assessed in the 2014 Final SEIS) of
Wolk, Spotted Tail, and Big creeks,
Nebraska. Note access was not allowed
at Alkali, Beaver, or Big Sandy creeks.

June and August 2018

MAR pipeline crossing of Union Creek,
Nebraska

American burying beetle
(Nicrophorus americanus)

2008

Driving or desktop survey of pipeline
ROW as planned at that time

June 2009

Jefferson, Saline, Fillmore, and York
counties, Nebraska

June 2010

Southern Holt County, Nebraska

August 2010

Keya Paha, Rock, and northern Holt
counties, Nebraska

September 2012

Northern Keya Paha, Western Boyd,
Eastern Holt and Antelope counties,
Nebraska

June 2013

Auxiliary sites in Tripp County, South
Dakota

June 2018

MAR pipeline route

August 2018

MAR pipeline route

June and August 2019

2019 pipeline route and auxiliary sites
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the Platte River and portions of the
pipeline route south of the Keya Paha
River

Species or Habitat Portion of Proposed Project See
Targeted Dates of Surveys Surveyed Appendix
Northern long-eared bat June 2013 Pipeline route crossings (for the route N
(Myotis septentrionalis) assessed in the 2014 Final SEIS) of
Missouri and Yellowstone rivers,
numerous stream crossings in Nebraska
June 2014 2014 pipeline route, power lines routes @]
except in Nebraska
April through June 2018 MAR pipeline route P
Rufa red knot June 2014 2014 pipeline route, power lines routes @]
(Calidris canutus rufa) except in Nebraska
Western prairie fringed June 2009 Portions of the 2011 Final EIS pipeline \Y
orchid route
(Platanthera praeclara) | june and July 2011 Portions of the 2012 Draft SEIS Y,
pipeline route
May and June 2012 Portions of the 2014 pipeline route \Y
July 2013 Portions of the 2014 pipeline route Q
October/November 2013 Portions of the 2014 pipeline route R
May 2018 Portions of the MAR pipeline route S
July 2018 Portions of the MAR pipeline route T
November 2018 Full pipeline route, power line routes U
except in Nebraska, general power line
corridors in Nebraska
July 2019 Portions of the pipeline route north of *

* = This report is not yet available, but results are summarized in Keystone 2019.
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2. PROPOSED FEDERAL DECISIONS AND THE PROPOSED
PROJECT

Several federal agencies are involved in some capacity with the proposed Project. The BLM, the
Western Area Power Administration (WAPA), the Rural Utilities Service (RUS), and the U.S.
Army Corps of Engineers (USACE) intend to rely on this document to fulfill their obligations
under Section 7 of the ESA. The following sections describe the Proposed Federal Decisions for
each agency. Figure 2-1 indicates the places that are subject to the Proposed Federal Decisions.

2.1. BLM

Because the proposed Project would cross federal lands managed by the BLM in Montana, the
BLM is evaluating the proposed Project to respond to the Keystone application under Section 28
of the Mineral Leasing Act, as amended, for a ROW grant and Temporary Use Permit to construct,
operate, maintain and decommission a crude oil pipeline and related facilities on federal lands in
compliance with the Mineral Leasing Act, BLM ROW regulations, and other applicable federal
laws. In coordination and concurrence with USACE, the ROW grant also requires Section 14 of
the Rivers and Harbors Act of 1899, 33 United States Code (USC) 408 permission to make
alterations to federal property administered by the USACE, provided it is determined the proposed
alteration will not be injurious to the public interest and will not impair the usefulness of a Civil
Works project. The BLM will decide whether to approve, approve with modification, or deny
issuance of a ROW grant and Temporary Use Permit for the proposed Keystone XL pipeline
system, and if approved, under what terms and conditions. The proposed Project pipeline ROW
would cross 44.4 miles of BLM land in Montana.

12
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2.2. WAPA

Part of WAPA’s mission is to provide open access to transmission services across the federal
power transmission system so that energy producers can transmit power to their customers. Any
entity requesting transmission services across the federal grid system must submit an application
for interconnection. WAPA has received interconnection applications from local power
cooperatives to serve the electrical needs of Pump Station (PS)-09 through PS-13 and PS-17
through PS-19, as well as PS-21.

The proposed interconnections to WAPA's transmission system are federal actions. As a result,
WAPA must evaluate the environmental impacts of entering into an interconnection agreement
and completing any necessary work to WAPA’s infrastructure to accommodate the
interconnections as well as any interrelated non-federal actions (e.g., construction of power lines).
The following provides a summary of WAPA'’s federal activities:

e PS-09—Construction and ownership of a new substation (the Bowdoin Substation) and
interconnection;

e PS-10—An expansion of the existing Fort Peck Substation and interconnection;
e PS-11—Construction and ownership of a new substation and interconnection;

e PS-12—Interconnection and minimal work within the existing Circle Substation footprint to
accommodate the interconnection;

e PS-13—An expansion of the existing O’Fallon Substation and interconnection;

e PS-17—Interconnection and minimal work within the existing Maurine Substation footprint
to accommodate the interconnection;

e PS-18—Interconnection and minimal work within the existing Philip Substation footprint to
accommodate the interconnection;

e PS-19—Expansion of the existing Midland Substation and interconnection; and
e PS-21—Rebuilding of the existing Gregory Substation and interconnection.

Additional information and analysis related to the power lines that would connect the above-
mentioned substations is provided in the analysis to follow.

2.3. RUS

RUS administers programs that provide rural areas with infrastructure and infrastructure
improvements, including water and wastewater treatment, telecommunications services, and
electric power. For electric power, RUS provides financing through loans and loan guarantees for
the construction, operation, and improvement of electric transmission and generation facilities in
rural areas. Power cooperatives in South Dakota have applied for RUS financing for the
construction of power lines to deliver power to PS-15 through PS-21. RUS’s action is to determine
whether to provide federal financing to these electric cooperatives, thus allowing them to construct
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and operate the transmission line facilities necessary to supply the proposed Project’s pump
stations with power.2

2.4. USACE

The proposed Project (as described in Section 2.6) would affect lands administered by the USACE
at the Fort Peck Project; thus, the USACE is determining whether USACE may allow the BLM to
include federal land administered by USACE for the Fort Peck Project in a ROW granted by BLM
to Keystone for the installation of the Keystone XL pipeline on Fort Peck Project land. The
USACE would also consider, upon notification by an applicant, whether to issue verifications
under Section 10 of the Rivers and Harbors Appropriation Act of 1899 and/or under Section 404
of the Clean Water Act (33 USC 1344) for proposed Project activities involving dredging or filling
in rivers, streams, or wetlands, and for any pipeline or power line construction over, under, or
through navigable waters listed under Section 10.® USACE anticipates receiving pre-construction
notifications (PCNs) under Nationwide Permit 12 from Keystone once Section 7 ESA consultation
is completed with USFWS. The USACE expects PCNs for pipeline crossings at the Missouri
River, the Yellowstone River, and the Cheyenne River. Additional PCNs may be submitted for
USACE review along other portions of the proposed Project. If any PCNs arrive for activities in
Nebraska, USACE’s decisions on potential Section 404 verifications would be the only federal
decisions made in the state of Nebraska for the proposed Project.

2.5. SUMMARY OF PROPOSED FEDERAL DECISIONS

Collectively, the Proposed Federal Decisions comprise the decisions of the BLM, WAPA, RUS,
and the USACE as described above. All other elements of Keystone’s proposed pipeline system
and the associated electric power infrastructure (the proposed Project) are separate from the
Proposed Federal Decisions. The BLM and other federal agencies are not proposing to construct
or manage the proposed Project; however, any effects on ESA-listed species resulting from the
construction and operation of the proposed Project could be considered consequences of the
Proposed Federal Decisions. Therefore, the potential effects of the proposed Project on protected
species are evaluated as part of the effects of the Proposed Federal Decisions. Accordingly, the
action area encompasses all areas affected by the proposed Project, as described in Section 2.6 and
Appendix C.

2 The power cooperatives could identify and secure alternate financing if RUS decides not to provide financing.

3 USACE regulates the discharge of dredged or fill material into waters of the United States under Section 404 Clean Water Act
authorities and the construction of structures and work in navigable waters of the United States under Section 10 Rivers and Harbors
Act authorities. Therefore, typically USACE does not have authority for the operations phase of a project. Furthermore, per 33
CFR, 2017 Issuance and Reissuance of Nationwide Permits, Final Rule, USACE does not direly regulate oil and gas pipelines, or
other types of pipelines. For utility lines, including oil and gas pipelines, USACE’s legal authority is limited to regulating discharges
of dredged or fill material into waters of the United States and structures or work in navigable waters of the United States, under
Section 404 of the Clean Water Act and Section 10 of the Rivers and Harbors Act of 1899, respectively. USACE does not have the
authority to regulate the operation of oil and gas pipelines, and does not have the authority to address spills or leaks from oil and
gas pipelines.
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2.6. SUMMARY OF THE PROPOSED PROJECT

2.6.1. Project Overview

Appendix C provides detailed descriptions of the proposed Project land requirements and other
proposed Project elements, including an overview of pipeline construction and operation activities,
ancillary facilities, temporary workspaces, construction camps, access roads, and other
aboveground facilities, including power lines. A summary of the proposed Project follows below.

Keystone proposes to construct and operate a crude oil transmission system from an oil supply hub
near Hardisty, Alberta, Canada, to destinations in the United States.

From north to south, the proposed Project extends from the United States/Canada border near
Morgan, Montana, southeast to Steele City, Nebraska (see Figures 2.6-1 through 2.6-4). In total,
the proposed Project would consist of approximately 882 miles of 36-inch diameter pipeline in the
United States. The proposed Project would have the nominal capacity to deliver up to 830,000
barrels per day of crude oil.

As acknowledged in the 2014 Final SEIS, after completion of the analyses required under NEPA
and under Section 7 of the ESA,

“Keystone will make minor adjustments to the proposed pipeline alignment
during final design based on additional information obtained from field
surveys or landowners. These minor route variations (microalignments)
could be implemented to address specific landowner concerns, avoid certain
features (such as structures, wells, or irrigation systems), minimize effects
to environmental resources, or facilitate construction in such areas as steep
terrain or waterbody crossings” (Department 2014, page 2.1-2).
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2.6.2. Land Requirements

Surface disturbance associated with the construction and operation of the proposed Project in its
entirety is summarized in Table 2.6-1. The amount of land affected during construction would total
approximately 13,090 acres, of which approximately 8,304 acres would be overlapped by
permanent ROW and/or occupied by permanent facilities. After construction, the temporary ROW
would be restored and returned to its previous land use. With the exception of approximately
37 acres occupied by electrical substations and switching stations and approximately 282 acres
occupied by permanent access roads and aboveground facilities, including pump stations and
valves, disturbed acreage would be restored and returned to its previous aboveground land use
after construction, although the permanent ROW along the pipeline and power line routes would
be maintained to prevent the encroachment of woody vegetation for the life of the Project.

Almost all of the land affected by the construction and operation of the proposed Project would be
privately owned. BLM oversees the management of the majority of the federally owned lands
affected by the proposed Project. The permanent and temporary acreage effects of the proposed
pipeline on BLM-administered lands are summarized in Table 2.6-2 and were part of the Plan of
Development filed with the BLM.

Table 2.6-1 Summary of Lands Affected for the Proposed Project

State Facility Lands Affected (acres)
Construction Operations
Pipeline ROW 2,049.64 1,731.70
Additional Temporary Workspace Areas 683.12 0.00
Pipe Stockpile Sites 65.96 0.00
Contractor Yards 84.23 0.00
Construction Camp 207.90 0.00
Montana Pump Stations and Delivery Facilities 58.04 58.04
Access Roads 219.12 50.53
Rail Sidings 20.60 0.00
Power Line ROW 2 1,457.65 1,457.65
Substations 18.11 18.11
Montana Subtotal ° 4,839.43 3,309.18
Pipeline ROW 2,252.16 1,912.97
Additional Temporary Workspace Areas 580.57 0.00
Pipe Stockpile Sites 94.87 0.00
Contractor Yards 189.68 0.00
Construction Camp 80.20 0.00
South Dakota Water Storage 16.07 0.00
Pump Stations and Delivery Facilities 65.82 65.82
Access Roads 220.15 20.20
Rail Sidings 195.30 0.00
Power Line ROW 2 979.38 979.38
Substations 15.03 15.03
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State Facility Lands Affected (acres)
Construction Operations

South Dakota Subtotal ° 4,671.86 2,986.47
Pipeline ROW 0.00 0.00
Additional Temporary Workspace Areas 0.00 0.00
Pipe Stockpile Sites 0.00 0.00
Construction Camp 0.00 0.00
Pump Stations and Delivery Facilities 0.00 0.00

North Dakota
Access Roads 0.00 0.00
Rail Sidings 5.00 0.00
Power Line ROW 0.00 0.00
Substations 0.00 0.00
North Dakota Subtotal ° 5.00 0.00
Pipeline ROW 2,010.77 1,696.32
Additional Temporary Workspace Areas 392.39 0.00
Pipe Stockpile Sites 330.41 0.00
Contractor Yards 170.77 0.00
Construction Camp 89.19 0.00

Nebraska Pump Stations and Delivery Facilities 80.63 80.63
Access Roads 41.32 6.40
Rail Sidings 239.70 0.00
Power Line ROW 2 234.63 234.63
Substations 3.50 3.50
Nebraska Subtotal ° 3,573.43 2,007.98

Total P 13,089.72 8,303.63

2 No off-ROW access roads have been identified for the power lines at this time except for the power line to PS-13. Power line
access roads, laydown areas, and pulling and tensioning areas would be completed within the ROW to the extent practicable. Any
additional areas disturbed outside of the ROW would be subject to additional environmental review. During construction and
operation of the power lines, not all of the ROW would be affected, and the area actually occupied by power pole structures would

be negligible.

b Subtotals and total are less than the sums of all individual facilities because certain facilities overlap. In Section 3, Effect
Evaluation, the differing natures of potential effects from various factors are not necessarily representable by a sum of areas

affected.
ROW = right-of-way

Table 2.6-2 Disturbance of Federal Lands Administered by BLM

Permanent ROW Temporary |Additional Temporary|Pump Stations or
Workspace Work Areas @ Substations
Proposed Project Miles Acres Acres Acres Acres
Components
Pipeline 44.40 269.40 319.05 109.41 0.21
Power Infrastructure 35.55 421.88 NA NA 5.75

NA = not applicable

aSee Appendix C for more information on additional temporary workspace areas.
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The installation of the proposed 36-inch diameter pipeline would occur within a 110-foot-wide
construction ROW, consisting of a 60-foot temporary construction ROW surrounding a 50-foot
permanent ROW. The ROW during construction would be reduced to 85 feet in certain areas
(e.g., some habitat for federally protected species, wetlands, cultural sites, shelterbelts, residential
areas, and commercial/industrial areas). Descriptions of additional temporary workspaces,
construction camps, and access roads are included in Appendix C.

2.6.3. Electrical Transmission and Distribution Lines and Substations

Local, non-federal power providers (typically called utilities or cooperatives) would provide
electrical service to the Project. In some instances, new and/or upgraded electrical transmission
and distribution lines (power lines) and substations would be needed in order to deliver power.
The local utility or cooperative would be responsible for constructing any such power lines or
substations, as well as obtaining the necessary permits, approvals, or authorizations from federal,
state, and local governments. Further coordination between local power providers and applicable
resource management agencies may be required to ensure the conservation of protected species
and to obtain the necessary permits and approvals to construct and operate the power lines.
Although local power providers would conduct the work and would avoid or minimize effects on
protected species (see Appendix A, Letters of Section 7 Consultation and Supporting
Communications), potential effects and conservation measures are analyzed within this BA
according to species potentially affected.

In other instances, WAPA may need to construct new substation facilities or upgrade existing
substation facilities. This BA describes the conservation measures that WAPA has committed to
implement, as well as potential effects of WAPA federal actions.

Table 2.6-3 below provides a summary of the power line and substation information. Additional
details are included in Appendix C.

2.6.4. Pipeline Incident Analysis

The likelihood of potential releases from the pipeline during operation was analyzed in the 2014
Final SEIS. This analysis has subsequently been updated using more recent information. A
description of the updated pipeline incident analysis can be found in Appendix C. This BA includes
an assessment of the potential effects on listed species from potential spills (see Chapter 3, Effect
Evaluation).
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Table 2.6-3 Power Line and Substation Attributes and Extents

Valley Electric

Pump County Substation Power Supplier Voltage | Estimated Power Line | ROW Estimated ROW Approximate
Station (kV) Length (miles) Width (acres) Number of
No. (feet) Structures
PS-09 Phillips Bowdoin® Big Flat Electric 115 61.4 100 744.1 845
(new substation)  |Cooperative
PS-10 Valley Fort Peck® NorVal Electric 115 48.8 80 473.2 1,036
(expansion) Cooperative
PS-11 McCone Coal Hill® (new  |NorVal Electric 230 0.2 80 1.9 32
substation) Cooperative
PS-12 McCone Circle® McCone Electric 115 4.6 80 44.4 81
Cooperative
PS-13 Prairie O’Fallon Tongue River Electric 115 15.7 80 152.4 251
b (expansion) Cooperative
PS-14 Fallon Existing Source Montana-Dakota 115 6.9 50 41.6 912
Utilities Company
PS-15 Harding Harding Grand Electric 115 24.7 50 149.6 326¢
(expansion) Cooperative
PS-16 Harding/ Buffalo Grand Electric 115 41.9 50 253.7 5532
Perkins (expansion) Cooperative
PS-17 Meade Maurine ® Grand Electric 115 10.9 50 65.8 2308
Cooperative
PS-18 Haakon Philip® West Central Electric 115 26.0 50 157.2 320
Cooperative
PS-19 Haakon/ Midland ® West Central Electric 115 20.5 50 124.1 219
Jones Cooperative
(expansion)
PS-20 Tripp Witten Rosebud Electric 115 17.2 50 104.5 364
Cooperative
PS-21 Tripp/ Gregory® Rosebud Electric 115 20.5 50 124.5 434
Gregory (substation rebuild) |Cooperative
PS-22 Holt Eagle Creek (new) |NPPD & Niobrara 115 2.5 100 154 54
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Pump County Substation Power Supplier Voltage | Estimated Power Line | ROW Estimated ROW Approximate
Station (kV) Length (miles) Width (acres) Number of
No. (feet) Structures
PS-23 Antelope Existing Source Elkhorn PPD 69 3.0 100 37.0 65
PS-23B  |Platte Existing Source Cornhusker PPD 345 3.4 100 40.8 692
PS-24 Butler Existing Source Butler PPD 69 1.0 100 124 228
PS-25 Seward Existing Source Norris PPD 69 9.3 100 112.2 1972
PS-26 Jefferson Existing Source NPPD & Norris PPD 115 0.1 100 1.3 3

kV = kilovolt; NPPD = Nebraska Public Power District; PPD = Public Power District; ROW = right-of-way; WAPA = Western Area Power Administration

2 For lines where specific information was not available, the number of structures for 115-kV or 6.9-kV lines is based on an assumption of one structure every 400 feet, and the
number of structures for 69-kV or 34.5-kV lines is based on an assumption of one structure every 250 feet.

b WAPA substation
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3. EFFECT EVALUATION

The Proposed Federal Decisions and subsequent construction, operation, and maintenance of the
proposed Project could have consequences for protected species and their habitats. The action area
encompasses all areas that would be affected by the proposed Project, as described in Section 2.6
and Appendix C. The following analyses evaluate potential effects on protected species that could
result from the proposed Project activities that could occur following the Proposed Federal
Decisions.

Keystone and the local power providers may make minor adjustments to their proposed alignments
and temporary work spaces during final design. These minor route variations (microalignments)
could be implemented to address specific landowner concerns, avoid certain features (such as
structures, wells, or irrigation systems), minimize effects on environmental or cultural resources,
or facilitate construction in such areas as steep terrain or waterbody crossings. This evaluation has
utilized the best information available at the time. Microalignments may change the lengths of
pipeline and/or power line, areas of ROW, and the number of power line support structures, but
would not likely result in a substantial increase in these aspects of the proposed Project.

This effect evaluation section is divided into four parts. The first part describes the methodology
used to assess cumulative effects on species of concern from the effects of the Proposed Federal
Decisions combined with future state, tribal, local, or private actions that are reasonably certain to
occur in the action area. The second and third parts address effects of the Proposed Federal
Decisions on individual federally endangered and threatened species, respectively. The fourth part
presents a summary of all effects on species of concern, including effects determinations.

3.1. CUMULATIVE EFFECTS ASSESSMENT METHODOLOGY

Under Section 7 of the ESA, cumulative effects include the effects of future state, tribal, local, or
private actions that are reasonably certain to occur in the action area that could, when combined
with the consequences of the Proposed Federal Decisions, contribute to effects on listed species.
Future federal actions that are unrelated to the Proposed Federal Decisions are not considered
because they would require separate consultation pursuant to Section 7 of the ESA if listed species
could be affected. The cumulative effects assessment (CEA) for each species considers the residual
effects of the Proposed Federal Decisions in combination with the residual effects from future
state, tribal, local, or private actions that are reasonably certain to occur in the action area.

The methods for this CEA follow those specified by the USFWS ESA Consultation Handbook
(USFWS and NMFS 1998) and 50 Code of Federal Regulations (CFR) 402. The scope of the CEA
is limited to non-federal actions that are reasonably certain to occur within the action area and
whose resource effects overlap in time and space with the resources affected by the Proposed
Federal Decisions.

Although rare in occurrence, it is possible that accidental or emergency events may arise due to an
unforeseen chain of events during the proposed Project’s operational life. For an assessment of the
potential short- and long-term effects of oil releases to the environment, see the 2014 Final SEIS
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Section 4.13. For a discussion of potential cumulative effects of oil releases to the environment,
see the 2014 Final SEIS Section 4.15.3.13.

The effects of climate change are not considered to represent a well-understood and imminent
threat to the protected species discussed in this BA, with the exception of the American burying
beetle as described in Section 3.2.6 below (USFWS 2019f). As described in the 2018 MAR Draft
SEIS Section 6.3.4, greenhouse gas (GHG) emissions from the proposed Project would contribute
incrementally to global climate change in combination with other global sources of GHG
emissions; however, the potential contribution of the proposed Project would be negligible in
relation to the global GHG emissions inventory. Further information can be found in the 2014
Final SEIS Sections 4.14 and 4.15, and in the 2018 MAR Draft SEIS Section 6.3.4.

3.2. EFFECTS ON FEDERALLY ENDANGERED SPECIES

3.2.1. Black-footed Ferret—Endangered/Experimental Populations

3.2.1.1. Natural History and Habitat Association

The black-footed ferret was federally listed as endangered on March 11, 1967, under the
Endangered Species Preservation Act of October 15, 1966 (80 Stat. 926; 16 USC 668aa(c)). Listing
for the black-footed ferret was revised under the ESA on June 2, 1970 (Endangered Species
Conservation Act, 35 Federal Register [Fed. Reg.] 8491 [June 2, 1970]). Designated non-essential
experimental populations were reintroduced to sites in Wyoming, South Dakota, Montana,
Arizona, Utah, and Colorado between 1991 and 2003 (USFWS 2008b). Members of non-essential
experimental populations located outside national wildlife refuge or national park lands are
protected as proposed species under the ESA (16 USC 1531 et seq.) and as threatened species
where they occur on national wildlife refuges or national parks (Section 10(j)). Reintroductions of
protected populations have occurred in South Dakota, Arizona, Kansas, Montana, and New
Mexico (USFWS 2013c). Members of reintroduced populations within the species’ historical
range that have not been designated as experimental populations are protected as endangered.

Historically, the range of the black-footed ferret coincided closely with that of the black-tailed
prairie dog (Cynomys ludovicianus), Gunnison’s prairie dog (C. gunnisoni), and white-tailed
prairie dog (C. leucurus) throughout the intermountain and prairie grasslands extending from
Canada to Mexico (USFWS 2008b). The elimination of black-footed ferrets throughout their
historical range is thought to be directly related to widespread disease outbreaks, primarily sylvatic
plague, land-use modifications to its native rangeland habitat, and large-scale use of toxicants to
control black-tailed prairie dogs, the ferret’s primary prey species (USFWS 2008b). The black-
footed ferret was thought to be extinct in 1979, when the last animal captured from a population
in Mellette County, South Dakota, died in captivity (Fortenbery 1972; Hillman 1968; Henderson
et al. 1969; Linder et al. 1972). In the wake of the rediscovery of the species in the wild in 1981
near Meeteetse, Wyoming, in 1989, the USFWS instituted the survey protocol Black-footed Ferret
Survey Guidelines for Compliance with the ESA, designed to detect ferrets in potentially suitable
habitats (Fitzgerald et al. 1994; USFWS 1988a). Despite the fact that thousands of hours of survey
effort have been expended throughout the historical range of the species in an attempt to locate
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additional extant populations, no other wild populations have ever been detected. The Wyoming
population declined to only a few individuals, so the remaining animals in the wild were captured
and used as the basis for an ongoing captive breeding program (USFWS 1988a).

No wild populations of black-footed ferrets have been found since the capture of the last black-
footed ferret in Meeteetse, Wyoming; the captive black-footed ferret population is the primary
species population. The failure to locate additional extant black-footed ferret populations, coupled
with the ubiquity of sylvatic plague throughout the historical range of the species, has prompted
the USFWS to determine that the black-footed ferret has been extirpated throughout its range,
except where it has been purposely reintroduced using captive-reared or translocated wild
individuals. Purposeful reintroduction of black-footed ferrets has occurred at 29 reintroduction
sites in eight states since 1991 (USFWS 2013c).

Black-footed ferrets are solitary, primarily nocturnal carnivores that depend on prairie dogs
(Fitzgerald et al. 1994). Over 90 percent of the black-footed ferret’s diet is comprised of prairie
dogs, and ferrets use prairie dog burrows as their sole source of shelter (Fitzgerald et al. 1994).
Ferrets are most commonly observed in late summer or early fall (Hillman and Carpenter 1980).
The black-footed ferret’s close association with prairie dogs was an important factor in its decline
(USFWS 2008b). Reasons for decline include habitat loss from conversion of native prairie to
agriculture, poisoning of prairie dog towns, and disease (USFWS 2008b). No critical habitat has
been designated for this species.

3.2.1.2. Potential Presence in Action Area

The action area crosses the historical range of the black-footed ferret in Montana, South Dakota,
and Nebraska. Black-footed ferrets are not known to exist outside of reintroduced populations in
the western United States. Eleven reintroductions of black-footed ferrets have occurred in
Montana, South Dakota, and Kansas. These reintroductions occurred outside of the previous
Keystone XL ROW (USFWS 2008b), and they remain outside the ROW of the current proposed
Project.

Montana

Montana Natural Heritage Program (MNHP) data show no current records of black-footed ferrets
occurring on or within 5 miles of the proposed pipeline ROW (MNHP 2019), including the
portions of the ROW on BLM-managed lands, WAPA-owned lands, lands owned or managed by
the USACE, or other lands involved in the Proposed Federal Decisions. The last documented
occurrence of a black-footed ferret in proximity to the proposed pipeline was in 1980 in Philips
County, Montana, on non-federal lands. A review of the USFWS Information for Planning and
Conservation (IPaC) system conducted in September of 2019 did not show the black-footed ferret
on the list of endangered species near the action area (USFWS 2019b).

Since the black-footed ferret is dependent on prairie dogs, the assessment of potential presence
was focused on black-tailed prairie dog colonies and complexes in Montana that would be
encountered by the proposed Project. The action area does not overlap the known ranges of the
Gunnison’s prairie dog or the white-tailed prairie dog (NatureServe 2009). Aerial and/or pedestrian
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field surveys were conducted from 2008 through 2012 along the entire proposed Project route in
Montana to identify prairie dog towns crossed by the construction ROW. The current proposed
Project route and associated ROW and work areas have been modified so that they do not
encounter any known prairie dog towns. MNHP data indicate that black-tailed prairie dogs occur
within the general area surrounding the proposed power lines to PS-09 and PS-10. However, a
review of 2017 aerial imagery did not identify any prairie dog towns within at least 1 mile of either
route, nor are any known to occur in the vicinity of either route based on previous raptor nest
surveys conducted along the routes. A broad-scale study using aerial surveys from 2008 identified
between 5 and 10 prairie dog towns within approximately 10 miles of one or the other power line
route (Rauscher et al. 2013). Regardless, the USFWS no longer requires surveys for black-footed
ferrets at any prairie dog town in Montana outside of re-introduction sites (Jeff Berglund, USFWS
Fish and Wildlife Biologist, Federal Activities, Section 7, Pers. Comm., December 19, 2018).
There appears to be little to no possibility of black-footed ferret presence within the action area in
Montana.

South Dakota

Natural Heritage Program data for South Dakota (SDGFP 2008, 2019) contain no historical
records of black-footed ferrets within 5 miles of the proposed pipeline ROW, including BLM-
managed lands, WAPA-owned lands, lands owned or managed by the USACE, or other lands
involved in the Proposed Federal Decisions. A review of the USFWS IPaC system conducted in
September of 2019 did not show the black-footed ferret on the list of endangered species near the
action area (USFWS 2019d). Additionally, black-tailed prairie dog towns in all of South Dakota
are block-cleared by the USFWS Pierre Ecological Services Field Office, meaning the towns no
longer contain any wild, free-ranging black-footed ferrets, and activities within these areas that
result in the removal of the black-tailed prairie dogs and/or their habitat would no longer be
required to meet the USFWS survey guidelines for black-footed ferrets or undergo consultations
under Section 7 of the ESA (AECOM 2008a; SDGFP 2018; USFWS 2018a). There appears to be
little to no possibility of black-footed ferret presence within the action area in South Dakota.

The only population of black-footed ferrets re-introduced in counties traversed by the proposed
Project in any state is in Lyman County, South Dakota (USFWS 2013c), which contains a
protected population on lands of the Lower Brulé Sioux Tribe more than 19 miles from the action
area (SDGFP 2018). Given this distance, it is unlikely that wild populations of black-footed ferrets
currently occur in the action area. In the unlikely event that future reintroduced ferrets would occur
within the action area, take of these animals would not be permitted. However, land use activities
near a non-essential experimental population would not be limited.

Nebraska

A review of the USFWS IPaC system conducted in September of 2019 did not show the black-
footed ferret on the list of endangered species near the action area (USFWS 2019c). During the
meeting with Keystone representatives on May 5, 2008, the USFWS Grand Island Ecological
Services Field Office had indicated that ferrets do not occur within the original proposed pipeline
route in Nebraska and that proposed Project effects would be negligible. In 2012, the USFWS
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affirmed that the proposed pipeline route in Nebraska lacks suitable habitat and therefore was
unlikely to affect the ferret (USFWS 2012). In addition, the MAR is also free of ferrets, as there
are no experimental populations in Nebraska. Furthermore, according to the USFWS Pierre
Ecological Services Field Office, black-tailed prairie dog towns in all of Nebraska are block-
cleared, meaning the towns no longer contain any wild, free-ranging black-footed ferrets, and
activities within these areas that result in the removal of the black-tailed prairie dogs and/or their
habitat would no longer be required to meet the USFWS survey guidelines for black-footed ferrets
or undergo consultations under Section 7 of the ESA (AECOM 2008a; SDGFP 2018; USFWS
2018a). There appears to be little to no possibility of black-footed ferret presence within the action
area in Nebraska.

3.2.1.3. Conservation Measures

In Nebraska and South Dakota, the USFWS no longer requires black-footed ferret surveys in
prairie dog towns. Pursuant to USFWS consultation to date, the USFWS believes that no
potentially suitable habitat for black footed ferrets exists in the action area. However, Keystone,
or electrical power providers where specified, will apply the following conservation measures as
part of the proposed Project to avoid and minimize effects on the black-footed ferret and potentially
suitable habitat for the species.

e Keystone will provide USFWS with the results of Montana prairie dog town surveys and
continue to coordinate with the Montana USFWS Ecological Services Office to determine the
need for black-footed ferret surveys, in accordance with the USFWS Black-footed Ferret
Survey Guidelines (USFWS 1989).

e Workers will be prohibited from keeping domestic pets in construction camps and/or
worksites.

e Workers will be made aware of how canine distemper and sylvatic plague diseases are spread
(domestic pets and fleas).

e Workers will be prohibited from feeding wildlife.

e Concentrations of dead and/or apparently diseased animals (prairie dogs, ground squirrels,
others) will be reported to the appropriate state and federal agencies.

e Keystone will prepare and implement a Project-specific Spill Prevention Control and
Countermeasures (SPCC) Plan.

e Electrical service providers will implement protection measures to minimize raptor perching
in accordance with the Avian Power Line Interaction Committee (APLIC), Suggested Practices
for Avian Protection on Power Lines (APLIC 1996, 2012).

e Big Flat Electric Cooperative will provide immediate notification to the USFWS in the unlikely
event that a black-footed ferret is sighted during construction of the power line to PS-09.
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3.2.1.4. Effects of the Action

Pipeline Construction

There are currently no black-footed ferret populations along the proposed pipeline route (USFWS
2013c). No potentially suitable habitat (i.e., prairie dog towns in Montana) would be affected by
the currently proposed route. While some prairie dog towns were identified along the route in
South Dakota and Nebraska, these prairie dog towns do not require mitigation measures or
additional consultation under the ESA because any black-footed ferrets potentially associated with
these prairie dog towns are reintroduced and designated as non-essential experimental populations
(AECOM 2008a; USFWS 2008d).

Overall, it is highly unlikely that the proposed Project would have an effect on the black-footed
ferret, on federal or non-federal lands, given the lack of known occurrences or potentially suitable
habitat within the action area. Potential temporary effects on black-footed ferrets, if they were
present, could include disturbance and displacement due to increased noise and human presence
during construction, habitat loss and habitat fragmentation due to disturbance of sparsely vegetated
habitat in prairie dog towns, and reduced prey availability due to mortality or reduced reproduction
of black-tailed prairie dogs. While potentially suitable habitat within the construction corridor
would be unavailable during construction activities, disturbed areas would become potentially
suitable following final restoration of the ROW and would be available for use by prairie dogs
and/or black-footed ferrets. Given the application of the above described conservation measures,
effects of proposed-Project construction, if any, would be insignificant and discountable.

Operations

Routine operation of the proposed Project is not expected to affect the black-footed ferret or its
habitat. Following construction, maintenance activities (e.g., vegetation management) along the
ROW would not preclude the re-establishment of short-grass vegetation within both the temporary
and permanent ROW. Normal pipeline operations are highly unlikely to have effects on the black-
footed ferret. Potential temporary effects on black-footed ferrets, if present, could include short-
term displacement due to exposure to noise, vehicles, and human disturbance during annual ground
surveillance or aerial surveillance every two to three weeks; however, such effects are highly
unlikely, due to the nocturnal activity of the black-footed ferret, the short duration of the
reconnaissance, the lack of known occurrences and the lack of potentially suitable habitat within
the action area.

Emergency repairs and other maintenance activities could also result in temporary effects on the
black-footed ferret, particularly when such activities involve excavation. Although the frequency,
location, and extent of such activities cannot be predicted with certainty, no effects on the black-
footed ferret would be expected, as no populations occur within the action area, and no potentially
suitable habitat was identified within the action area.

Given that effects on black-footed ferrets are highly unlikely to occur, and based on the species
distribution relative to the action area, temporary effects, if any, resulting from the operation of
the proposed Project would be insignificant and discountable.
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Potential Spills
The likelihood of potential releases from the pipeline during operation is discussed in Appendix C.

Although extremely unlikely to occur, potential effects of a spill to black-footed ferrets could
include oiling, leading to loss of insulative capacity of fur and toxicological effects from ingestion
of contaminated water or from direct ingestion of oil during grooming. Similar effects on prey
species could lead to additional toxicological effects and reduced prey availability.

As stated in Section 3.2.1.2, Potential Presence in Action Area, the proposed Project would not
encounter any areas of habitat potentially suitable for essential populations of black-footed ferrets.
Therefore, effects on black-footed ferrets resulting from a crude oil spill from the pipeline are
highly unlikely due to the low probability of a spill, the extremely low probability of a spill
coinciding with the presence of black-footed ferrets, and the extremely low probability of a ferret
contacting the spilled crude oil. As such, these effects, if any, would be insignificant and
discountable.

Power Infrastructure

Proposed power lines associated with the proposed Project are likely to attract raptors, which are
known to be predators of the black-footed ferret and its primary prey, prairie dogs. However, the
long-term effects of increased predation, if any, would be insignificant and discountable because
(1) none of the proposed power lines, including those subject to the decisions of WAPA and/or
RUS, would approach a known population of black-footed ferrets and the USFWS has determined
that effects on prairie dogs in Montana, South Dakota, and Nebraska do not affect the black-footed
ferret where it is not known to occur (Berglund 2018) and (2) electrical service providers will
implement protection measures to minimize raptor perching.

3.2.15. Cumulative Effects

The Proposed Federal Decisions have a slight potential to result in temporary effects on the black-
footed ferret within its range in Montana. However, effects, if any, are highly unlikely to occur
given the general lack of known occurrences and the lack of potentially suitable habitat within the
action area.

Future non-federal projects reasonably certain to occur within the action area that also may disturb
individuals and/or convert potentially suitable habitat include non-federal pipelines, power lines,
residential and/or commercial development, road development, and oil and gas exploration and
development projects, as well as actions that convert natural habitats to agricultural production.
These types of projects all have the potential to result in temporary effects on black footed ferrets,
their habitat, or habitat of their primary prey, prairie dogs.

Given the lack of known occurrences of black-footed ferrets within the action area, cumulative
effects on individuals would not be expected to occur as a result of future non-federal actions.
Similarly, considering that the USFWS has determined that effects on prairie dogs in Montana,
South Dakota, and Nebraska do not affect the black-footed ferret where it is not known to occur
(Berglund 2018), cumulative effects on black-footed ferret habitat within the action area would be
highly unlikely.
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3.2.1.6. Determination

Effect on the Species

The proposed Project, and therefore, the Proposed Federal Decisions, “may affect, but is not likely
to adversely affect” endangered or experimental populations of the black-footed ferret. This
determination is based on agency provided information, Keystone’s commitment to the
conservation measures outlined above, and the general lack of potential for occurrence of wild
populations of black-footed ferrets within the action area. No prairie dog towns meeting the criteria
for suitable habitat for endangered black-footed ferrets would be crossed or affected by the
proposed Project on federal or non-federal lands.

3.2.2. Interior Least Tern—Endangered

3.2.2.1. Natural History and Habitat Association

The interior population of the least tern (previously Sterna antillarum, now Sternula antillarum)
was listed as endangered on May 28, 1985 (Endangered and Threatened Wildlife and Plants;
Interior Population of Least Tern to be Endangered, 50 Fed. Reg. 102 [May 28, 1985]).
Historically, the breeding range of this population extended from Texas to Montana and from
eastern Colorado and New Mexico to southern Indiana. It included the Rio Grande, Red, Missouri,
Arkansas, Mississippi, and Ohio river systems. The interior least tern is a migratory bird that
winters along the Gulf Coast, the coasts of Caribbean islands, the eastern coast of Central America,
and northern South America. The interior least tern continues to breed in most of the historical
river systems, although its distribution generally is restricted to less altered river segments
(USFWS 1990). No critical habitat has been designated for this population.

Interior least terns spend 4 to 5 months at their breeding sites. They arrive at breeding areas from
late April to early June. Nesting areas of interior least terns include sparsely vegetated sand and
gravel bars within a wide, unobstructed river channel or salt flats along lake shorelines (Nelson
1998; USFWS 1990). Nesting locations are usually well above the water’s edge on dry, elevated
sandbars and shorelines. These areas offer the best protection against being flooded during most
of the nesting season. The extent of available nesting area depends on water levels and the resulting
amount of exposed bar and shoreline habitat. The interior least tern also nests on artificial habitats
such as sand and gravel pits next to large river systems and dredge islands (Campbell 2003;
USFWS 1990).

Interior least terns are considered colonial nesters; colonies generally consist of up to 20 nests.
However, colonies with up to 75 nests have been recorded on the Mississippi River. Most interior
least tern nesting areas on the rivers crossed by the proposed Project would be limited to a few
nesting pairs. Interior least terns nest on the ground and create a simple, unlined, depressional
scrape, typically on sites that are dry, sandy, and relatively free of vegetation. The nesting season
for the interior least tern is from April 15 through September 1. Usually two to three eggs are laid
by late May (USFWS 1990) or early June. Both the male and female share incubation duty, which
generally lasts from 20 to 25 days. Fledging occurs within 3 weeks after hatching. Departure from
colonies varies but is usually complete by early September (USFWS 1990).
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Interior least terns predominantly eat fish, feeding on minnows they catch in shallow waters of
rivers, streams, and lakes. On the Great Plains, fish are the primary diet of this species (Nelson
1998; USFWS 1990). Although terns nesting at sand and gravel pits or other artificial habitats may
travel up to 2 miles to forage (USFWS 1990), terns usually feed close to their nesting sites. Feeding
behavior involves hovering and diving over standing or flowing water to catch small fish.

Alteration and destruction of riverine habitats, primarily as a result of changes in channel
characteristics due to channelization, irrigation, and construction of reservoirs and pools, are
threats to the long-term survival of this species. These types of disturbances may eliminate nesting
sites, disrupt nesting interior least terns, or may result in sandbars that are unsuitable for nesting
due to vegetation encroachment or frequent inundation. The regulation of river flow regimes using
dams may also eliminate nesting sites or disrupt nesting interior least terns. Historically, summer
flow periods were fairly predictable and consisted of a high flow in May and June and a decline in
flow for the remainder of the summer. This decline in flow levels allowed interior least terns to
nest as water levels dropped and sandbars became available. The current human regulation of river
flow regimes using dams may result in high-flow periods extending into the normal nesting period
or occurring after nesting has begun, thus flooding active nest sites (USFWS 1990).

3.2.2.2. Potential Presence in Action Area

The proposed Project would cross six rivers that could contain potentially suitable nesting habitat
for the interior least tern (least tern): the Missouri and Yellowstone rivers in Montana; the
Cheyenne River in South Dakota; and the Niobrara, Elkhorn, and Platte rivers in Nebraska. None
of the proposed pipeline crossings at these rivers occur on BLM-managed lands, WAPA-owned
lands, or other lands involved in the decisions of WAPA or RUS; however, the proposed pipeline
crossing of the Missouri River would occur on lands managed by the USACE at the Fort Peck
project, and several pipeline crossings are expected to require USACE PCNs under Nationwide
Permit 12 pursuant to Section 404 of the Clean Water Act. The proposed power infrastructure to
PS-9 and PS-10 overlaps BLM-managed lands, WAPA-owned lands, and lands owned and
managed by the USACE, and also involves WAPA interconnection decisions. The remaining
power lines subject to WAPA and/or RUS decisions in Montana and South Dakota do not cross
these rivers. An assessment of the potential occurrence of least terns at these identified river
crossings is provided below. Maps dated November 29, 2018, depicting potentially suitable habitat
along planned power lines were provided by Keystone and are included in Appendix F, Habitat
Mapping along Transmission Lines. Supplemental information, where available, was also used to
determine the extent of potential habitat near the proposed Project.

In 2008, 2011, 2012, 2013, and 2019, surveys for potentially suitable nesting habitat and
occurrences of interior least tern were conducted at the crossings of the Missouri and Yellowstone
rivers in Montana, the Cheyenne River in South Dakota, and the Platte and Niobrara rivers in
Nebraska (Table 3.2-1 below, and Appendix G, Interior Least Tern and Piping Plover 2013
Survey). In addition to the surveys described above, the USFWS Nebraska Field Office conducted
surveys for interior least terns within suitable habitat in the Middle Loup, Loup, Elkhorn, and
Lower Platte rivers in Nebraska. The USFWS surveys of the Elkhorn and Lower Platte rivers
overlap the proposed pipeline crossings.
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While the following assessment of potential least tern presence within the action area focuses on
potentially suitable nesting habitat, some potential exists for migrating least terns to encounter
proposed-Project activities during the fall and spring migration. Generally, fall migrants follow
major river drainages east to the Mississippi River, which they then follow south to the Gulf of
Mexico; however, there is limited evidence that some individuals migrate cross-country
(Thompson et al. 1997; USFWS 2013b). Migrants travel in small groups, feeding in the shallows
and resting onshore. As such, individuals that nest upstream of the action area may traverse the
action area during migration.

Table 3.2-1 Occurrence Surveys for the Interior Least Tern within 0.25 Mile of the

Proposed Project Route in 2008, 2011, 2012, 2013, and 2019

Survey
State County Location | Survey Date | Survey Results Comments
Montana Valley / Missouri June 3 and No interior least |Poor bank and no island nesting
McCone River July 11, 2011; |terns observed at [habitat, suitable foraging habitat.
June 11, 2013; [river crossing.
July 3, 2019
Montana Dawson Yellowstone |June 3 and No interior least |Suitable nesting habitat was not
River July 11, 2011; (terns observed at |observed but could be present in other
June 13, 2013; [river crossing.  |years depending on river flows.
July 2, 2019 Suitable foraging habitat was noted.
South Dakota |Meade / Cheyenne  |July 23, 2008; |No interior least |Good bank and potential island
Pennington / |River June 6, 2011; [terns observed at [nesting habitat depending on river
Haakon June 18 and  [river crossing.  |flows, suitable foraging habitat at
19, 2013; crossing location.
July 1, 2019
Nebraska Keya Paha/ [Niobrara July 22, 2008; [Four interior Good bank and island nesting habitat,
Rock River July 7, 2011; [least terns suitable foraging habitat at crossing
June 22 - 26, |observed in location.
20122 2012.
Nebraska Merrick / Platte River ?|July 22, 2008; |No interior least |Suitable nesting habitat was not
Hamilton July 6-7, 2011; terns observed at |observed but could be present in other
July 15-20, river crossing  |years depending on river flows.
2012; June 25,
2013
Nebraska Butler Platte River ¢|June 15, 2011; [No interior least |Four adults observed on sandbars in
/Colfax August 8, terns observed  [August 2011. Crossing has been
2011; June 25, |on June 152011. |extensively altered by large-scale
2019¢ Four adults on  |flooding (per 2019 survey).
August 8, 2011.
No interior least
terns observed in
20109.
Nebraska Antelope /  |Elkhorn June 14, 2011 (Ten adults and 5 [These colonies were located on point
Pierce River July 27,2011 |nests on July 14. |bars approximately 2.4 and 3.5 river
Four adults and |miles downstream of the proposed
1nestonJuly |crossing.
217.

MAR = Mainline Alternative Route; USFWS = U.S. Fish and Wildlife Service
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2 Surveys of the Niobrara River were conducted before the route was changed to reflect the MAR, at approximately 15 miles west
of the currently proposed site. It is likely that similar conditions occur at the current crossing.

b Surveys of the Platte River were conducted before the route was changed to reflect the MAR, at approximately 41 miles west of
the currently proposed site. See document text for details.

¢The current Platte River crossing as presented in this document was surveyed by the USFWS in 2011 and by Keystone in 2019.

Montana

Missouri River

The proposed pipeline would cross the Missouri River via horizontal directional drilling (HDD)
approximately 1.1 river miles below the point where the Fort Peck spillway enters the Missouri
River, and approximately 9.2 river miles below Fort Peck dam proper. Surveys for nesting least
tern were completed at the proposed crossing on June 3 and July 11, 2011, on June 11, 2013, and
onJuly 3, 2019. All surveys determined that potentially suitable nesting habitat at the crossing was
unlikely to occur, due to regulated flows from Fort Peck Dam and the lack of sparsely vegetated
sand and gravel bars that are the preferred nesting substrate for the least tern (Thompson et al.
1997). In particular, the 2013 survey noted that, “Suitable habitat is unlikely at the Missouri River
crossing based on the densely vegetated emergent mud bars present at the crossing, and more
consistent flow levels due to dam-controlled water releases immediately upstream of the crossing.
This consistent water flow likely precludes the exposure of sand or gravel bars during the breeding
season. No interior least terns, piping plovers, or other shorebirds or wading birds, other than
1 killdeer, were observed...over several hours of survey” (Appendix G, Interior Least Tern and
Piping Plover 2013 Survey).

Consistent with the survey observations, a review of aerial imagery between 2006 and 2018 at the
pipeline crossing site indicates a general lack of vegetation-free sand bars within 0.25 mile of the
river crossing. Mud flats are inconsistently exposed at the crossing from year to year and appear
to be quickly vegetated with emergent vegetation similar to what was observed in 2011 and 2013.
Photos of the crossing site from 2013 and 2017 showed small, vegetated mud flats at the crossing.

An MNHP query identified 16 historic least tern occurrences, including transitory observations as
well as nesting pairs and chicks within 5 miles of the proposed pipeline crossing and the current
alignment of the power line associated with PS-10 (MNHP 2019). These observations were
recorded between 1989 and 2017 (MNHP 2019). Two of the occurrences were from 1996 and were
documented at river mile 1759. The remaining occurrences were documented along Fort Peck
Lake. Eight occurrences were observed along Bear Creek Bay in Fort Peck Lake from 1989 to
2007; these records noted evidence of breeding and/or young. Three other occurrences were
documented in the northwest portion of Fort Peck Lake, all of which showed evidence of breeding.
Further, two least tern observations during the nesting season have been recorded approximately
3 miles west of Fort Peck Dam, two in 1987 and one in 2009. These observations were of a pair
of terns, and it is assumed these observations represent breeding birds (eBird 2018). There are no
observations of nesting least terns closer to this proposed pipeline crossing or the proposed power
line to PS-10, likely because suitable nesting habitat is lacking.

Potential nesting habitat within 0.25 mile of the proposed pipeline crossing is poor and frequently
lacking, due to consistent water levels and limited nesting substrate that is quickly vegetated with

36



Keystone XL Project Biological Assessment

dense, emergent vegetation. It is unlikely that nesting least tern would be present within 0.25 mile
of the proposed pipeline crossing at the Missouri River, due to the lack of suitable nesting habitat.

Habitat at the proposed power line to PS-10 consists of the Fort Peck Dam face and a small
residential area. Only a small portion of the proposed power line would fall within 1 mile of the
habitat. Potentially suitable nesting habitat within 0.25 mile of the proposed power line to PS-10
is entirely lacking. The only water and shoreline habitat within 0.25 mile of the proposed power
line is that immediately below Fort Peck Dam, which consists of a steep, riprap shoreline or small
farm ponds further north along the route. It is unlikely that nesting least tern would be present
within 0.25 mile of the proposed power line at Fort Peck Dam due to lack of suitable nesting
habitat.

Yellowstone River

The proposed pipeline would cross the Yellowstone River via HDD approximately 7.9 river miles
below the 1-94 bridge crossing near Fallon, Montana. Surveys for nesting least tern were completed
at the proposed crossing on June 3 and July 11, 2011, on June 13, 2013, and on July 2, 2019.
Although potentially suitable nesting habitat was not present during these surveys, the survey
efforts noted that suitable nesting habitat at the crossing was possible if water levels were lower.
In particular, the 2013 survey noted that, “no suitable nesting habitat for interior least tern ...was
present. The south bank is a steep cut bank with no gravel or sand bars present. The north bank
was comprised of a series of low, well-vegetated terraces and a wide mud flat at water’s edge. The
mud flat was moderately vegetated, with a mix of herbaceous and woody species (cottonwood and
tamarisk seedlings and saplings), but it appears too densely vegetated to be suitable interior least
tern...habitat. No individual [least terns] were observed, nor were other wading birds or
shorebirds. Suitable habitat may be present during the breeding season in years when water levels
are lower or later in the summer” (Appendix G, Interior Least Tern and Piping Plover 2013
Survey).

A review of aerial imagery between 2006 and 2018 at the river crossing site indicates that bare
sand or gravel bars are often present within 0.25 mile of the HDD crossing after spring runoff,
when high water has receded. These bars are between 0.22 and 0.35 miles from the HDD entry
and exit point, respectively, depending on the time of year and water levels. Much more extensive
bare sand or gravel bars exist downstream of the proposed crossing, between 1.5 and 13 river miles
away. A photo of the crossing site from 2013 showed vegetated sand bars on the north side of the
river (primarily the noxious weed leafy spurge [Euphorbia esula]), and steep cut banks on the
south side of the river (Appendix G, Interior Least Tern and Piping Plover 2013 Survey).

According to past inquiries with the USFWS Billings Ecological Services Field Office (AECOM
2008c) and the MFWP (AECOM 2009d), the Yellowstone River crossing in Dawson County,
Montana, has historically supported breeding populations of interior least terns. An updated
MNHP query in 2019 identified 34 least tern observations from 1991 to 2014. Twenty-five of these
observations indicated evidence of breeding. All of these occurrences were documented within
5 miles of the proposed pipeline crossing and/or the proposed power line to PS-13 (MNHP 2019).
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In addition, eBird checklist data identify an active nest on an unnamed island approximately 5 river
miles downstream of the proposed pipeline crossing (Bacon 2013).

The presence of potentially suitable nesting habitat for least tern within 0.25 mile of the proposed
pipeline crossing is possible, depending on water levels. It is possible that nesting least tern could
be present within 0.25 mile of the proposed pipeline crossing at the Yellowstone River if suitable
nesting habitat is present, as there are several records of nesting least tern in the vicinity. However,
it is more likely that nesting least tern would be present between 1.5 and 13 miles downstream of
the proposed Yellowstone River crossing, where suitable habitat and records of nesting least tern
are both more common.

Milk River

The Milk River would be crossed by the proposed pipeline and by two proposed power lines
serving PS-09 and PS-10. However, these areas are unlikely to harbor interior least tern because
potentially suitable habitat is generally lacking. Additionally, the characteristics of the river and
sandbars at the proposed crossings are not conducive to use by interior least terns. The only
occurrence of least terns on the Milk River was documented in 1989 near the confluence with the
Missouri River. No indication of breeding was documented.

The proposed power line to PS-09 would cross the Milk River at a point at where the river is
approximately 90 feet wide, considerably smaller than the river width preferred by the least tern
(greater than 600 feet; Lott et al. 2013). Additionally, a review of aerial imagery from 1996, 2004,
2005, 2006, 2009, 2011, and 2014 did not reveal the presence of any sparsely vegetated sand bars
within 0.5 mile of the proposed power line crossing.

The proposed power line to PS-10 would cross the Milk River three times within a meandering
0.8-river-mile stretch of river. The river width along this stretch is approximately 115 feet,
considerably smaller than the river width preferred by the least tern. Additionally, a review of
aerial imagery from 1996, 2004, 2005, 2006, 2009, 2011, and 2012 did not reveal the presence of
any sparsely vegetated sand bars within 0.5 mile of the proposed power line crossings.

The proposed pipeline would also cross the Milk River at a point at which the river is
approximately 115 to 200 feet wide. Although a review of aerial imagery revealed the occasional
presence of sparsely vegetated sand bars nearby, the largest of the bars is less than 2 acres, well
under the preferred size of 20 to 80 acres (Schwalbach et al. 1988, as cited in USFWS 1990).

South Dakota

Cheyenne River

During a meeting with Keystone representatives on June 10, 2008, SDGFP indicated that the
Cheyenne River pipeline crossing on the border of Meade, Pennington, and Haakon counties has
historically supported, or currently supports, breeding populations of interior least terns (AECOM
2008e). No proposed power lines cross the Cheyenne River.

The proposed pipeline would cross the Cheyenne River via HDD approximately 5.6 river miles
upstream of the SR-34 bridge crossing south of Howes, South Dakota. Surveys for nesting least

38



Keystone XL Project Biological Assessment

tern were completed at the proposed crossing on July 23, 2008; June 6, 2011; June 18 and 19,
2013; and July 1, 2019. All surveys noted that potentially suitable nesting habitat was present,
although no least terns were observed. The 2013 survey stated, “Suitable interior least
tern...habitat was present on sand/gravels bars within the braided stream channel, primarily on the
large sand/gravel bar closest to the north bank. The sand/gravel bars in the middle and south
portion of the main channel were less suitable nesting habitat due to denser vegetation. No
individual [interior least terns] were observed, although other shorebirds (spotted sandpiper and
killdeer) were observed on the northernmost sand/gravel bar” (Appendix G, Interior Least Tern
and Piping Plover 2013 Survey).

Aerial imagery between 2006 and 2018 at the proposed Cheyenne River crossing site indicates
that bare sand or gravel bars are consistently present within 0.25 mile of the HDD crossing after
spring runoff, when high water has receded. These sand bars are approximately 0.25 mile from the
HDD entry point and approximately 0.17 mile from the HDD exit point, depending on the time of
year and water levels. Extensive bare sand or gravel bars exist upstream and downstream of the
proposed crossing for several miles. A photo of the crossing site from 2013 showed sparsely
vegetated sand and gravel bars.

The South Dakota Natural Heritage Program (SDNHP) identified seven least tern occurrences
within 5 miles of the proposed pipeline crossing in Haakon and Ziebach counties. There were also
three documented occurrences in Meade County. These occurrences were recorded between 1986
and 1996 and included evidence of breeding. Each documented occurrence represented multiple
individuals (SDNHP 2019). One nest site with five to seven adults was identified in 1986
approximately 1 mile west of the proposed crossing. A second nest site with five adults was
identified in 2012 approximately 0.4 mile east of the proposed crossing. Both nest sites were on
large, exposed sand and gravel beaches. The closest least tern occurrence listed in the eBird
database is approximately 47 miles southeast near Midland, South Dakota (Stolz and Parkin 2016),
but the most common records occur on Lake Oahe between 43 and 75 miles to the east of the
proposed crossing (Miller 2018).

Potentially suitable nesting habitat for the least tern is typically present at the proposed Cheyenne
River HDD crossing. Depending on the time of year and water levels, potentially suitable nesting
habitat may also be present within 0.25 mile of the HDD entry and exit points. It is possible that
nesting least terns could be present within 0.25 mile of the proposed pipeline crossing at the
Cheyenne River as potentially suitable nesting habitat is often present and there are records of
nesting least tern in the immediate area.

Little Missouri River

The proposed power line to PS-15 would cross the Little Missouri River at a point at which the
river is approximately 170 feet wide, which is significantly narrower than preferred by least terns.
A review of aerial imagery from 2003, 2004, 2005, 2006, 2010, and 2014 revealed frequent
occurrence of sparsely vegetated sand bars and islands in the vicinity of the proposed crossing.
However, the largest of the bars is less than 2.5 acres, well under the preferred size of 20 to 80 acres
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(Schwalbach et al. 1988, as cited in USFWS 1990). Given the characteristics of the river at the
proposed crossing, the interior least tern is unlikely to occur.

White River

The proposed pipeline would cross the White River at a point at which the river is approximately
320 feet wide. A review of aerial imagery from 1991, 2004, 2005, 2006, 2010, 2011, 2014, and
2017 revealed frequent occurrence of sparsely vegetated sand bars and islands within 0.25 mile of
the proposed crossing. However, the largest of the bars was less than 9 acres, somewhat under the
preferred size of 20 to 80 acres (Schwalbach et al. 1988, as cited in USFWS 1990).

SDNHP reports eight occurrences of least tern observations in Pennington County between 1986
and 2012 within 5 miles of the proposed pipeline crossing. Each occurrence represented multiple
birds and evidence of nesting (SDNHP 2019).

Potentially suitable nesting habitat for least terns may be present at the proposed White River
crossing. Depending on the time of year and water levels, potentially suitable nesting habitat may
also be present within 0.25 mile of the HDD entry and exit points. It is possible that nesting least
terns could be present within 0.25 mile of the proposed pipeline crossing at the White River, as
potentially suitable nesting habitat is often present, although there are no records of nesting least
tern in the immediate area.

Nebraska

The distribution of interior least terns along the proposed-Project route in Nebraska includes the
Niobrara, Elkhorn, and Platte rivers (AECOM 2008d; exp Energy Services 2018; USFWS 2011a).
In addition to breeding on riverine sandbars and at sand and gravel mining operations and foraging
in rivers and associated wetlands, interior least terns migrate through the Great Plains during both
spring and fall.

The proposed Project route in Nebraska does not encounter any lands involved in the Proposed
Federal Decisions, except possibly the decisions of the USACE. The USACE may issue
verifications in Nebraska under Section 404 of the Clean Water Act for proposed Project activities
involving dredging or filling in rivers, streams, or wetlands. USACE anticipates receiving PCNs
under Nationwide Permit 12 from Keystone once Section 7 ESA consultation is completed with
USFWS.

Niobrara River

The proposed pipeline crossing of the Niobrara River on the border of Keya Paha and Rock
counties contains sandbars suitable as nesting habitat and continues to support breeding interior
least terns. The proposed pipeline would cross the Niobrara River via HDD approximately
1.6 river miles upstream of the 469th Avenue bridge crossing south of Naper, Nebraska. Surveys
for nesting least tern have not been completed at this site due to lack of access. Surveys for nesting
least tern were completed at the previous Niobrara River crossing approximately 10 miles west of
the currently proposed site. Those previous surveys were completed July 22, 2008; July 7, 2011;
and June 22 to 26, 2012. Four least tern were observed at the previous crossing site in 2012. The
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2013 survey report stated, “NOT SURVEYED IN 2013—NO ACCESS. The 2012 survey noted
excellent potentially suitable least tern habitat on numerous sand bars and recorded 4 interior least
terns. Although the 2012 survey was at a proposed river crossing that is upstream of the current
crossing, it is likely that similar conditions occur at the current crossing” (Appendix G, Interior
Least Tern and Piping Plover 2013 Survey).

Aerial imagery between 2006 and 2018 at the proposed Niobrara River crossing site indicates that
bare sand or gravel bars are consistently present within 0.25 mile of the pipeline HDD crossing
after spring runoff when high water has receded. These sand bars are approximately 0.10 mile
from the HDD entry point and approximately 0.23 mile from the HDD exit point depending on the
time of year and water levels. Extensive bare sand or gravel bars exist upstream and downstream
of the proposed crossing for several miles.

The Nebraska Natural Heritage Program (NNHP) lists 12 least tern observations within 5 miles of
the proposed Niobrara River crossing (NNHP 2019). The closest eBird records of least tern occur
at Spencer Dam Wildlife Management Area approximately 30 miles east of the proposed crossing.
Numerous eBird records of least tern occur on the Missouri River between 30 and 60 miles east of
the proposed pipeline crossing of the Niobrara River (eBird 2018).

Potentially suitable nesting habitat for least tern is often present at the proposed Niobrara River
HDD crossing, depending on water levels and the arrangement of bare sand bars, both of which
fluctuate annually. Depending on the time of year and water levels, suitable nesting habitat may
also be present within 0.25 mile of the HDD entry and exit points. It is possible that nesting least
tern could be present within 0.25 mile of the proposed pipeline crossing at the Niobrara River, as
suitable nesting habitat is typically present, least tern were observed during the nesting season at
the previous Niobrara River crossing, and the species has been observed near the currently
proposed crossing as well as further east in similar habitat.

Elkhorn River

The MAR portion of the pipeline would cross the Elkhorn River near the border of Antelope and
Madison counties. The proposed pipeline would cross the Elkhorn River via HDD approximately
0.2 river mile upstream of the 534th Avenue bridge crossing north of Tildon, Nebraska. Surveys
for interior least terns were conducted in June and July 2011. Large expanses of high, dry point
bars measuring between 10 and 21 acres were observed during surveys in 2011. A total of fourteen
least terns and five active nests were observed during the survey. The two documented colonies
were located approximately 2.4 and 3.5 river miles downstream of the proposed crossing.
Additionally, the NNHP lists five least tern observations within 5 miles of the proposed Elkhorn
River crossing (NNHP 2019).

Aerial imagery between 2006 and 2018 at the proposed Niobrara River crossing site indicates that
bare sand or gravel bars are consistently present within 0.25 mile of the HDD crossing after spring
runoff when high water has receded. These sand bars are approximately 0.10 mile from the HDD
entry point and approximately 0.23 mile from the HDD exit point depending on the time of year
and water levels. Extensive bare sand or gravel bars exist upstream and downstream of the
proposed crossing for several miles.
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Potentially suitable nesting habitat for least tern is often present in the vicinity of the proposed
Elkhorn River HDD crossing depending on water levels and the arrangement of bare sand bars,
both of which fluctuate annually. Depending on the time of year and water levels, potentially
suitable nesting habitat may also be present within 0.25 mile of the HDD entry and exit points. It
is possible that nesting least tern could be present within 0.25 mile of the proposed pipeline
crossing at the Elkhorn River, as suitable nesting habitat is typically present and least terns were
observed during the nesting season in the vicinity of the proposed crossing as well as further east
in similar habitat.

Platte River

The MAR would cross the Platte River at the border of Colfax and Butler counties, where sandbars
and sand/gravel pits associated with this segment of the river support interior least tern during
breeding and foraging. The proposed pipeline would cross the Platte River via HDD approximately
9.4 river miles downstream of the Highway 81 bridge crossing south of Columbus, Nebraska.
Surveys for nesting least tern have not been completed at this site. Surveys for nesting least tern
were completed at the previous Platte River crossing approximately 41 miles west of the currently
proposed site. Those previous surveys were completed July 22, 2008; July 6 and 7, 2011; July 15
to 20, 2012; and June 25, 2013. Least tern were not observed during any survey period on the
Platte River. Habitat at the previous crossing was variable, as the 2013 survey states, “sand bars
and banks along the middle channel (MP 775.2)* and the south (main) channel (MP 775.4) were
not suitable interior least tern or piping plover habitat because they were recently exposed and
saturated to the surface; however, these areas, particularly the south channel, would likely have
suitable habitat during breeding season in years when water levels are lower. No individuals [least
terns] were observed, nor were other wading birds or shorebirds. No suitable habitat is present on
the northernmost channel (MP 775.05), which is a heavily vegetated, inactive channel” (Appendix
G, Interior Least Tern and Piping Plover 2013 Survey). Habitat at the current crossing has been
observed in May 2018 during wetland surveys, but water levels were high and all potential nesting
sites were inundated.

Aerial imagery between 2006 and 2018 at the proposed Platte River crossing site indicates that
bare sand or gravel bars are consistently present within 0.25 mile of the HDD crossing after spring
runoff when high water has receded. These sand bars are approximately 0.26 mile from the HDD
entry point and approximately 0.40 mile from the HDD exit point depending on the time of year
and water levels. Extensive bare sand or gravel bars exist upstream and downstream of the
proposed crossing for several miles.

The NNHP lists 19 least tern observations within 5 miles of the proposed Platte River crossing
(NNHP 2019). Least terns were observed during the nesting season in 2017 approximately 1 mile
west of the proposed Platte River crossing (Jorgensen 2017). Four other records occur between
4 and 7 miles of the proposed crossing from 2000 and 2017.

4 The mileposts quoted in the 2013 survey report are no longer applicable to the proposed Project due to route changes that have
occurred since that time.
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Suitable nesting habitat for the least tern is often present at the proposed Platte River HDD
crossing, depending on water levels and the arrangement of bare sand bars, both of which fluctuate
annually. Suitable nesting habitat would likely not be present within 0.25 mile of the HDD entry
and exit points. It is possible that nesting least tern could be present within 0.25 mile of the
proposed pipeline crossing at the Platte River, as suitable nesting habitat is often present and the
species has been observed in the general area.

West Fork Big Blue River

The only power line necessary to power the proposed Project that would cross a river in Nebraska
is the line to PS-25, which would cross the West Fork Big Blue River at an existing road crossing.
At this location, the stream is approximately 70 feet wide and is devoid of suitable habitat for the
interior least tern. This species is not known to use this waterbody and is unlikely to be found at
this location.

3.2.2.3. Conservation Measures

Keystone, or electrical power providers where specified, will apply the following conservation
measures as part of the proposed Project to avoid and minimize effects on the interior least tern
and potentially suitable habitat for the species.

e Crossings of major rivers and riverine habitat will be completed using HDD, resulting in a
pipeline burial depth of 25 feet or greater, regardless of the season.

o Keystone will implement measures identified in the HDD contingency plan, including
monitoring of the HDD bore, monitoring downstream of the HDD site for evidence of drilling
fluids, and mitigation measures should a frac-out occur.

e Where practicable, vegetative screening at HDD sites will be maintained to prevent disturbance
of interior least terns.

e Should HDD activities occur at night, lights will be down-shielded when the site is within
0.25 mile of potentially suitable habitat and vegetative screening is lacking.

e Pre-construction presence/probable absence surveys of pipeline crossings will occur within
0.25 mile of potentially suitable breeding habitat at the Platte, Elkhorn, and Niobrara rivers in
Nebraska; the Cheyenne River in South Dakota; and the Yellowstone River in Montana during
the interior least tern nesting season (April 15 to September 1) to ensure that there are no
nesting pairs within 0.25 mile of the construction area. If interior least tern nests are found at
the crossings, Keystone will: (1) adhere to a 0.25-mile buffer of no pipeline construction
activity and (2) continue to monitor nests if any are within 0.25 mile of the construction
footprint until young have fledged.

e Daily surveys for nesting terns will be conducted during the nesting season when construction
activities occur within 0.25 mile of potential nesting habitat.

e If nesting terns are present, Keystone will make minor adjustments to the pipeline corridor, if
practicable, to avoid nesting interior least terns, in coordination with USFWS. This may
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involve shifting the pipeline corridor away from nests to avoid disturbances to interior least
tern nests or other modifications depending on the circumstances.

e Tothe extent practicable, construction will occur mostly during daytime hours and will comply
with any local noise regulations.

e Construction equipment will be properly equipped with mufflers to lessen noise impacts.
o Keystone will prepare and implement a project-specific SPCC Plan.

o Keystone will mark and maintain a 100-foot buffer from river crossings, free from hazardous
materials, fuel storage, and vehicle fuel transfers. These buffers will be maintained during
construction except when fueling and refueling the water pump near the river edge, which is
required for the HDD crossing and hydrostatic test water withdrawal. Water pump fueling will
be completed by trained personnel and will use secondary containment; a spill kit will be
onsite.

e Refueling and lubrication of construction equipment will occur in uplands and greater than
100 feet from streams and wetlands. Where this is not possible, designated personnel with
special training in refueling, spill containment, and cleanup will conduct these activities.

e All equipment maintenance and repairs will be performed in upland locations at least 100 feet
from waterbodies and wetlands.

e All equipment will be parked at least 100 feet from a watercourse or wetland overnight, if
possible.

e Equipment will not be washed in streams or wetlands.

e Construction and restoration activities will be conducted to allow for prompt and effective
cleanup of spills of fuel and other hazardous materials.

e Each construction crew and cleanup crew will have sufficient tools and materials on hand to
stop leaks, including supplies of absorbent and barrier materials that will allow for rapid
containment and recovery of spilled materials.

e Water withdrawal for hydrostatic testing will be less than 10 percent of the baseline daily flow.

o Keystone will minimize temporary water reductions by withdrawing only the volume of water
needed for hydrostatic testing as outlined in its permits. Water will be returned to its source
within a 30-day period except where the hydrostatic test water is used to test multiple spreads.
At the conclusion of hydrostatic testing, the remaining water will be returned to the source.

e During aerial surveillance, aircraft will maintain at least 1,000 feet of elevation.

e If construction of power lines occurs during the interior least tern nesting season, surveys of
potentially suitable riverine and/or sand pit nesting habitat within 0.25 mile of new power lines
will be conducted within 2 weeks of construction to determine presence of nesting pairs. If
nesting interior least terns are present, construction will cease until chicks fledge from the site.
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e Power providers will install anti-perching measures on all structures within 0.1 mile of either
side of the proposed crossings of the Platte, Elkhorn, Niobrara, Cheyenne, Yellowstone, Milk
and Missouri rivers.

3.2.2.4. Effects of the Action

Pipeline Construction

The use of the HDD crossing method is intended to avoid effects on interior least terns or their
habitat during pipeline construction.

The primary construction-related temporary effects would be disturbance and potential exposure
to small fuel spills and leaks from construction machinery, if they were to occur. The effect of
construction-related spills within interior least tern habitat would be minimal because all hazardous
materials such as fuels and oils would be stored at least 100 feet away from surface waters, and
these types of spills or leaks generally are small in volume and are cleaned up quickly. According
to Keystone’s Construction, Mitigation, and Reclamation Plan (CMRP; Appendix B), hazardous
materials, chemicals, fuels, and lubricating oils would not be stored, staged, or transferred (other
than possible refueling) within 100 feet of any waterbody, wetland, storm drain, drop inlet, or high
consequence area.

The interior least tern is known to nest within or near the proposed Project at the Niobrara, Elkhorn,
and Platte rivers in Nebraska, the Cheyenne River in South Dakota, and the Yellowstone River in
Montana. No effects on interior least tern nesting and/or foraging habitat would be anticipated at
these locations, since pipeline placement across the rivers would be completed by HDD. Limited
human access would be required within the riparian areas of these rivers in order to use the
Tru-Tracker® cable that is associated with the drilling equipment and in order for equipment to
access these rivers to potentially withdraw water for HDD and hydrostatic tests for the proposed
Project. No effects are anticipated because construction activities, including HDD activities, would
cease if interior least terns are identified during daily pre-construction surveys. Drilling equipment
pads and staging areas for HDD would have required set-backs from the riparian zone in each river
and would be determined during the federal, state, and local permitting processes. Setbacks can
vary from 50 to 100 feet, depending on the river and local jurisdictions.

Temporary effects could result from increased noise and human presence at work site locations if
nesting interior least terns are located within 0.25 mile of the proposed Project and may lead to
reduced reproductive success or mortality to eggs, chicks, or adults (USFWS 1990, USFWS 2012).
Just prior to beginning construction-related activities within 0.25 mile from nesting interior least
terns, Keystone will conduct presence/absence surveys to identify active colony and nest sites, in
coordination with the USFWS. If active colonies and nest sites are identified, the USFWS will be
notified and appropriate protection measures implemented on a sites-specific basis in coordination
with the USFWS. These protection measures may include temporarily delaying work until young
have fledged the nest or making modifications to the pipeline corridor, if possible. Situations in
which delaying work may be impossible could include the withdrawal of water from a major river
for hydrostatic testing of the pipeline to comply with permit restrictions on season of withdrawal,
or commencement of an HDD installation to ensure that work is completed prior to the end of the
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construction season. Should nighttime HDD work occur, lights would be down-shielded to help
avoid disruption of behavior. If least terns are documented within the construction corridor,
conservation measures (outlined above) would ensure minimal effects on either nesting adults or
fledglings.

Temporary withdrawals of water (e.g., for hydrostatic pipeline testing) have some potential for
effects on potentially suitable nesting and foraging habitat for this species. However,
implementation of conservation measures as outlined in Keystone’s CMRP and the requirements
found in Appendix Z of the 2014 Final SEIS would help minimize effects, and these effects, if
any, will be insignificant and discountable. Specifically, only the volume of water needed will be
withdrawn, withdrawals will be limited to less than 10 percent of daily base flow, and the water
will be returned back to its source at the conclusion of hydrostatic testing. Furthermore, temporary
effects on downstream water quality would also be avoided by the measures described in
Keystone’s CMRP and the requirements found in Appendix Z of the 2014 Final SEIS.

While migrating interior least terns may encounter construction activities during spring and fall
migration, temporary effects, if any, are expected to be insignificant and discountable as migrating
individuals would either be flying over during migration, or utilize areas of the rivers upstream or
downstream of construction areas as stopover sites.

Operations

Similar constraints and/or mitigation measures mentioned above may apply to any pipeline
maintenance activities.

Aerial surveillance would be conducted 26 times per year at intervals no greater than once every
3 weeks; the aircraft passes an area quickly at an altitude of about 1,000 feet. Surveillance flights
at this altitude are unlikely to disturb nesting interior least terns. Additionally, annual ground-based
surveillance is unlikely to disturb nesting least terns as all potentially suitable least tern nesting
habitat will be avoided through the use of HDD, and the pipeline would be 25 feet below the river
bottom in potentially occupied habitat.

Emergency repairs and other maintenance activities are not likely to result in temporary effects on
the interior least tern. Although the frequency, location, and extent of such activities cannot be
predicted with certainty, no effects on interior least terns or their habitat would be expected as
major river crossings are subject to an intensive integrity management program stipulated by the
U.S. Department of Transportation (USDOT) (Integrity Management Rule, 49 CFR 195) and
require heavier wall pipe be used for HDD crossings. Should emergency repairs be required at
major river crossings, HDD methods would be used and potentially suitable habitat for interior
least terns would be avoided.

According to Keystone’s Pipeline Temperature Effects Study (Appendix E), the proposed pipeline
would have some long-term effect on surrounding soil temperatures, primarily at pipeline depth.
There is limited information on the effects of pipeline temperatures in relation to surface water and
wildlife. Because the pipeline is buried greater than 25 feet below the river bottom using the HDD
method, temperature dissipation effects would be negligible.
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Potential Spills

The likelihood of a spill occurring within the known range of the interior least tern is shown in
Table 3.2-2. By using known species ranges as opposed to surveyed habitat, a conservative
estimate of the likelihood of a spill affecting listed species is made. Habitat surveys have been
completed along the entire pipeline ROW, and in some cases extended beyond the ROW to a total
width of 300 feet; these found that suitable habitat for listed species was absent from the survey
corridor within much of the species’ known ranges. Therefore, the likelihood of spills occurring
within suitable habitat for this species would be lower than that listed in Table 3.2 -2. Appendix C
includes additional information on the pipeline incident analysis and the potential extent of spills
of various sizes.

Table 3.2-2  Likelihood of Spills Occurring within the Range of the Interior Least Tern

Resource Estimated Years

(Species Range)

Small Spills per Year

Medium Spills per
Year

Large Spills per Year

Between Spills within
Species Range

Interior least tern

0.2

0.04

0.006

5.0

Any major river that could contain potentially suitable interior least tern habitat at the planned
crossing or downstream would be crossed using HDD methods that would result in a burial depth
of 25 feet or more below the river bottom. In the event of a release, the crude oil would need to
penetrate at least 25 feet of overburden before reaching the river, thereby reducing the risk of crude
oil reaching the river and the potential for exposure. Additionally, as stated above, these major
river crossings are subject to an intensive integrity management program stipulated by the USDOT
and require heavier wall pipe be used for the HDD method. As a result, it is highly unlikely that a
release from the pipeline would occur coincident with these locations. Outside of HDD locations,
the pipe would be standard thickness pipe and would be buried to the usual minimum depth (see
Appendix C). Considering that proposed HDD entry and exit points are all more than 300 feet
from major rivers and that a small spill is expected to spread radially no more than 150 feet (see
Appendix C), only a medium spill or larger would likely spread far enough to reach a major river;
the likelihood of such a spill reaching a major river is estimated at approximately 0.004 times per
year.

Spills or leaks may occur at or near crossings of tributaries, potentially leading to oil being
transported downstream. However, contamination in small, low-flow waterbodies would generally
occur at the point of the release because of the inability of the waterbody to transport and dilute
the contaminants. Therefore, oil is not likely to reach nesting or foraging habitat. Furthermore, oil
in a river that contains potentially suitable least tern nesting habitat is unlikely to physically contact
any nesting habitat, because nesting habitat is limited to high-elevation sand bars that remain above
the water level for the entire nesting season (Lott et al. 2013, USACE 2011).

If a significant release were to occur, federal and state laws would require cleanup. If the pipeline
were transporting dilbit (diluted bitumen) at the time of a release to a river, cleanup may require
specialized methods, possibly including dredging, based on the tendency of dilbit to sink in water.
Submerged dilbit could result in a persistent source of contamination because of the slow rate of
natural degradation of this material. Thus, submerged dilbit could result in the slow release of
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dissolved hydrocarbons, resulting in long-term effects on organisms. Removal of submerged
product from the water column can be a difficult and long process, as observed in the response and
cleanup efforts related to the July 2010 release in Marshall, Michigan, to the Kalamazoo River.
Cleanup efforts to remove the submerged oil from that river, including dredging, excavation, and
aeration, continued for 4 years after the spill (Parker 2014). Lighter or less viscous oils may spread
more rapidly than dilbit, but may be more amenable to recovery and natural degradation.

Direct contact with a crude oil spill could result in effects on interior least terns due to oiling of
plumage; crude oil ingestion from contaminated plumage or water; bioaccumulation of certain
components of the spilled product entering terns via ingested prey; and crude oil transfer to eggs
and young, possibly resulting in mortality, reduced hatching success, deformities, or
developmental delays. While these exposure routes have the potential to cause effects on
individual interior least terns, these effects are highly unlikely, due to the low probability of a spill
contacting suitable habitat.

Power Infrastructure

The only power line route within 1 mile of known suitable nesting habitat is the portion of the
route for the line that would cross Fort Peck Dam to serve PS-10. However, potentially suitable
nesting habitat within 0.25 mile of the proposed power line to PS-10 is absent. This power line
would cross the Fort Peck Dam and would be installed on existing power line structures. Similarly,
power line crossings of the Milk River would also occur in areas where suitable nesting habitat is
lacking. Given the lack of nesting habitat suitability, there would be little to no risk of any effects
to nesting least terns. While interior least terns typically forage near riverine nesting areas, effects
to foraging habitat are possible, as the species has been documented traveling up to 7 miles from
non-riverine nesting areas to forage (USFWS 2013b). However, given that interior least terns
utilize a variety of shallow water habitats for foraging, typically in proximity to riverine nesting
areas, effects to foraging individuals are not likely to occur.

Power distribution lines required to power the pump stations in Nebraska would not cross major
rivers or other areas of habitat suitable for the interior least tern.

Operation of the proposed power lines has the potential to increase the collision hazards for feeding
and nesting interior least terns, if present in the action area, potentially resulting in injury or
mortality to individuals. The proposed power line in Montana to PS-10 would pass near, but not
intersect, potentially suitable habitat. However, since the power line for PS-10 would be strung on
existing structures or would replace existing structures with new structures, the increased risk
would be insignificant, as birds are likely accustomed or habituated to the existing structures and
power lines on the landscape. All other proposed power lines would be located more than 1 mile
away from potentially suitable habitat. In addition, the marking of power lines designed to reduce
effects to the whooping crane (described in Section 3.2.3.2) would provide incidental benefits to
least terns by further reducing the risk of collisions.

Some potential for increased predation on interior least terns exists due to the increased raptor
perching opportunities provided by new Project power lines. While this could result in locally high
levels of mortality to interior least tern colonies in the vicinity, if present, the exponential growth
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of the interior least tern population since the species was listed indicates that locally high levels of
predation are not currently a threat to the species’ continued survival (USFWS 2012). As described
above, only the power line to PS-10 is located within 1 mile of potentially suitable interior least
tern nesting habitat. Further, nesting habitat is absent within 0.25 mile of the power line crossing,
likely precluding successful predation of nesting terns, if present, by raptors perched on the new
power line (Wuczynski 2005).

Overall, with implementation of conservation measures (Section 3.2.2.3) and the incidental
benefits of conservation measures designed for the whooping crane, it is expected that the proposed
power infrastructure, including that owned by or involving WAPA, financed by RUS, or crossing
BLM or USACE lands would have only insignificant and discountable effects on the interior least
tern, if any.

3.2.2.5. Cumulative Effects

The Proposed Federal Decisions have the potential to affect the interior least tern within its range
in Nebraska, South Dakota, and Montana. Individual terns could be disturbed by construction
activities during the nesting season along potentially suitable habitat at major river crossings in the
action area. Additionally, individuals may be disturbed during spring and fall migration. However,
such effects are not expected considering the conservation measures described above, including
the use of HDD at major river crossings and pre-construction surveys for least terns during the
nesting season. The proposed power lines associated with the proposed Project also have the
potential to affect migrating least terns throughout the life of the proposed Project. These effects,
if any, are unlikely to occur as none of the proposed power lines cross major rivers providing
potentially suitable habitat for least terns.

Future non-federal projects reasonably certain to occur within the action area that also may disturb
individuals and/or convert potentially suitable riverine habitat include pipeline, power line, and
road development, as well as actions that affect aquatic habitat including projects that require
significant groundwater withdrawals, gravel removal, and conversion of natural habitats to
livestock grazing in/near major rivers. These types of projects all have the potential to result in
effects on interior least terns and/or their habitat. Additionally, the accidental spread of exotic
aquatic invasive plants and animals has the potential for effects on potentially suitable habitat.

If construction activities associated with the above types of future projects occur in or near
potentially suitable habitat during the least tern nesting season, the potential exists for disturbance
of individuals if activities are conducted without project-specific coordination with applicable
resource agencies and incorporation of approved conservation measures specific to interior least
terns. Similarly, effects on individuals may occur during spring or fall migration. However, habitat
and disturbance effects at major river crossings from future projects would likely incorporate
similar conservation measures to avoid and minimize effects on this species. As such, cumulative
effects, if any, resulting from future non-federal projects, when considered with the effects of the
proposed Project considered in this BA, are expected to be minor.
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3.2.2.6. Determination

Effect on the Species

The proposed Project, and therefore, the Proposed Federal Decisions, “may affect, but is not likely
to adversely affect” interior least terns. This determination is based on Keystone’s plan to use HDD
when crossing the Missouri, Platte, Elkhorn, Niobrara, Cheyenne, and Yellowstone rivers and
Keystone’s commitment to follow conservation measures identified by the USFWS. Specifically,
pre-construction surveys to identify nesting least terns within 0.25 mile of the proposed river
crossings and the commitment to halt construction should nesting individuals be identified, would
avoid effects on nesting interior least terns. While migrating least terns may encounter construction
activities during spring and fall migration, effects on potentially suitable habitat are not expected
due to the use of HDD.

Although new electric power lines could potentially increase the collision and predation potential
for interior least terns, none of the proposed power lines would overlap suitable nesting or foraging
habitat, and only a small portion of one power line, co-located on existing structures, would
approach within 1 mile of potentially suitable nesting habitat.

The installation of bird flight diverters (BFDs) as a conservation measure for the whooping crane
(see Section 3.2.3.3 below) may incidentally reduce the risk of collision with power lines for other
bird species, including the interior least tern. In a study of the effectiveness of spiral BFDs for
several types of water birds, shorebirds (a group that includes terns) exhibited the most consistent
responses, crossing marked lines higher, showing fewer severe or abrupt flight changes when
nearing the lines, and, possibly, resulting in fewer lethal collisions (Cassidy et al. 1998). A meta-
analysis of 21 wire-marking studies estimated that marking decreased bird collisions by an average
of approximately 78 percent (range of uncertainty 55 to 94 percent) (Barrientos et al. 2011). A
recent systematic review of 191 studies of birds and power lines summarized the state of the art
and the gaps in current knowledge (Bernardino et al. 2018). In particular, information is lacking
regarding species-specific risks, the relationship(s) between collision mortality and population
effects, and the best type and spacing of BFDs (Bernardino et al. 2018). At a site in North Dakota,
Sporer et al. (2013) used field observations and multi-variable modeling at a power line crossing
near Audubon National Wildlife Refuge to estimate that BFDs reduced collisions there by
approximately 43 percent. Few studies focused specifically on least terns, and, because this species
is agile, collisions with power lines were not identified as a threat to recovery in the 1990 recovery
plan (USFWS 1990). Henderson et al. (1996) reported that terns rarely collide with power lines;
however, by observing one breeding colony of the common tern (Sterna hirundo) during one
quarter of the breeding season, the authors estimated that 0.4 percent of the population died from
collisions with nearby unmarked power lines. Given that the least tern is approximately half the
size of the common tern and is more maneuverable, the collision risk would likely be lower for the
least tern than the common tern. NGPC has documented the death of an interior least tern that
resulted from colliding with a power line over the lower Platte River in Saunders County,
Nebraska, even though the line was equipped with aerial marker balls (Dinan et al. 2012). Thus,
the installation of BFDs would reduce but not eliminate the risk of collision with power lines.
However, the proposed power lines would not cross any potentially suitable nesting habitat for
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interior least terns; therefore, the risk of collision is minimal. Similarly, collisions with power lines
during fall and spring migration are not expected, as least terns generally follow major river
drainages where they nest to the Mississippi River before turning south for the Gulf of Mexico
(USFWS 2013b), and none of the proposed power lines cross major rivers that have been identified
as potentially suitable for use by interior least terns.

Although it is possible that a spill event could result in effects on this species, effects on interior
least terns are unlikely due to the low probability of a spill, the likelihood that most spills would
be very small in size, and the very low probability of the spill coinciding with both the location
and presence of individual least terns.

Considering the conservation measures that would be implemented as part of the proposed Project,
effects on this species would be insignificant and discountable.

3.2.3. Whooping Crane—Endangered

3.2.3.1. Natural History and Habitat Association

The whooping crane was listed as endangered on March 11, 1967 (Endangered Species, 32 Fed.
Reg. 48 [March 11, 1967]). Whooping cranes are migratory birds that occur only in North
America. In 2018, the total wild population was estimated to be 849 birds (ICF 2018). This
estimate includes (1) 505 birds in the self-sustaining Aransas-Wood Buffalo Population (AWBP)
that winters in coastal marshes in Texas and migrates to Canada to nest in Wood Buffalo National
Park and adjacent areas; (2) 181 captive-raised birds that have been released in Florida and the
eastern United States in an effort to establish a non-migratory population in Florida and a migratory
population between Florida and Wisconsin; and (3) 163 whooping cranes currently in captivity
(ICF 2018). The last remaining bird in the Rocky Mountain reintroduced population died in the
spring of 2002 (CWS and USFWS 2007). The overall decline of the whooping crane has been
attributed to habitat loss, direct disturbance and hunting by humans, predation, disease, and
collisions with manmade features (CWS and USFWS 2005). The greatest source of mortality to
fledged juvenile whooping cranes on their first migration is collision with power lines (Stehn and
Wassenich 2008). The following analysis is restricted to individual whooping cranes in the AWBP
that have some potential to encounter the proposed Project during spring and fall migration.

During spring and fall migrations, the AWBP population moves through the central Great Plains
including portions of Montana, North Dakota, South Dakota, and Nebraska. Birds from the AWBP
population depart from their wintering grounds in Texas from March through May. Fall migration
typically begins in September with most birds arriving on wintering grounds in October and
November (CWS and USFWS 2005).

Historically, the sole source of data used to define the migration corridor of the whooping crane
has been historical observations of migrating whooping cranes. Recently, Pearse et al. (2018)
updated the presumed migration corridor using opportunistic confirmed sightings from 1946 to
2016, as well as location data collected between 2010 and 2016 from 58 cranes outfitted with radio
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transmitters (Figure 3.2-1).>¢ Generally speaking, the migration corridor includes areas of the
Great Plains similar to those identified in past efforts using historical observations (Kuyt 1992;
Pearse et al. 2018; Stehn and Wassenich 2008; Tacha et al. 2010). Similar to the historical
198.8-mile-wide corridor, the Pearse et al. (2018) migration corridor has an average width of
182.7 miles

The new corridor varies in width by 40 percent along its length, as it includes areas where cranes
spread out longitudinally across the landscape, as well as areas where cranes used a narrower
migration corridor (Pearse et al. 2018). Narrower portions of the Pearse et al. corridor may reflect
the scarcity of suitable stopover sites available to migrating cranes, while wider portions of the
corridor north of the Platte River and Nebraska Sand Hills regions in Nebraska and the Prairie
Pothole Regions of South Dakota, North Dakota, and Saskatchewan may reflect migrating cranes
searching for suitable habitat due to the density, distribution, and temporary nature of the wetland
resources in the region (Pearse et al. 2018). In addition to delineating a well-defined migration
corridor for the whooping crane, Pearse et al. (2018) documented an easterly centerline shift in
crane locations over time. The shift is most pronounced in South Dakota, but is detectable from
northern Oklahoma to Saskatchewan. The shift is a result of locations west of the historical
centerline moving eastward and not a result of cranes using novel habitats east of the historical
centerline. Further, no trends of locations east of the centerline moving east were observed (Pearse
et al. 2018).

Whooping cranes use a variety of habitats during migration (Howe 1987; Lingle 1987; Lingle et
al. 1991; Johns et al. 1997). The whooping crane is most closely associated with river bottoms,
marshes, potholes, reservoirs, prairie grasslands, and croplands (CWS and USFWS 2007).

5 This document sourced the Provisional Whooping Crane Telemetry Database from the Central Flyway stretching from North
Dakota to Texas. The data is managed and owned by the USFWS. The Telemetry Database was provided to Environmental
Resources Management (ERM). The USFWS has not directed, reviewed, or endorsed any aspect of the use of the Telemetry
Database. Any and all data analyses, interpretations, and conclusions drawn from these data are solely those of ERM.

% This document includes whooping crane migration use data from the Central Flyway stretching from Canada to Texas, collected,
managed, and owned by the USFWS. Data were provided to ERM as a courtesy for their use. The USFWS has not directed,
reviewed, or endorsed any aspect of the use of these data. Any and all data analyses, interpretations, and conclusions drawn from
these data are solely those of ERM.
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Throughout the migration corridor, with the exception of Nebraska, whooping cranes generally
use shallow, seasonally or semi-permanently flooded palustrine wetlands, broad river channels,
and shallow portions of reservoirs for roosting, and various croplands and emergent wetlands for
feeding (Austin and Richert 2001; Johns et al. 1997). Whooping cranes have also roosted at stock
ponds. During migration, whooping cranes generally feed on agricultural grains, aquatic plants,
insects, crustaceans, and small vertebrates (CWS and USFWS 2007). Cranes are often observed
in riverine habitat in Nebraska where they roost on submerged sandbars in wide unobstructed
channels that are isolated from human disturbance (Armbruster 1990).

3.2.3.2. Potential Presence in Action Area

The whooping crane occurs as a migrant throughout the action area (USFWS 2012). Whooping
cranes use shallow, sparsely vegetated streams and wetlands in which they feed and roost during
migration. Migration periods for the whooping crane can vary widely with weather patterns. In
general, spring migration extends from March 1 through May 31, and fall migration extends from
September 1 through November 30. Whooping cranes pass though the eastern edge of Montana
and through South Dakota and the central third of Nebraska, where they use suitable roosting and
foraging habitats in riverine and wetland systems.

USFWS flyway historical sighting data (USFWS 2018d) and USGS telemetry data (Pearse et al.
2018) were reviewed for recorded ground sightings of whooping cranes in proximity to the action
area (see Figures 3.2-2, 3.2-3, and 3.2-4). Unlike telemetry data, historical USFWS data have the
major limitation that the data are dependent on human observation and likely result in false
negative information in remote locations.
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The telemetry data were collected from 2009 through 2016 from 58 tagged whooping cranes. This
represents the best available scientific information because this data set is not dependent on human
observation and is a large data set representative of the entire AWBP. The telemetry data do have
some limitations as well. The telemetry data provide insight into crane habitat selection and use
during migration, but do not provide a reliable estimate of numbers of individuals using a site, as
each telemetry location may represent a small family group of cranes or a single bird migrating
alone. An additional layer of complexity is the fact that whooping cranes do not seem to have
fidelity to fixed stopover locations each year, though some areas are used by many individuals
every migration season (e.g., the Platte River in Nebraska). Given this lack of fidelity to stopover
sites used during previous migrations, the following assessment of potential presence of the species
uses a conservative 5-mile buffer to account for previous whooping crane records (both historical
and telemetry) that exist in proximity to the action area.

Ill-timed human activities in the vicinity of important roosting and feeding habitats can disturb
whooping cranes. Power lines could pose a collision risk to whooping cranes if located near wet
meadows, wetlands, stock ponds, and other waterbodies (USFWS 2012). Based on geographical
information system (GIS) analysis, a total of 355 miles of the proposed pipeline and associated
facilities, plus approximately 115 miles of new power lines, are located within the Pearse et al.
(2018) 95 percent whooping crane migration corridor (Table 3.2-3, Figure 3.2-1). This corridor is
a polygon that encompasses 95 percent of the verified historical records and recent telemetry
records, and it represents the area where effects on migrating whooping cranes may potentially
occur.

Table 3.2-3  Miles of Proposed Pipeline and Power Lines within the 95 Percent Whooping
Crane Migration Corridor

State Pipeline (miles) Power Line (miles)
Montana 0 0
South Dakota 223.5 109.9
Nebraska 1315 5.5
Total 355.0 1154

Some of the action area falls outside of the 95 percent flyway migration corridor. All of the action
area in Montana and a portion of the action area in South Dakota are located west of the corridor.
In addition, a relatively small portion of the action area in Nebraska is located east of the Pearse
et al. (2018) 95 percent whooping crane migration corridor. However, individual birds can be
found outside the 95 percent migration corridor, and could possibly occur within the action area
in Montana, South Dakota, and Nebraska during spring and fall migrations. Possible areas used by
whooping cranes during migration would include major river systems and their associated
wetlands, as well as palustrine wetlands and shallow areas of reservoirs, stock ponds, and
lacustrine wetlands for roosting with agricultural croplands for foraging in the vicinity.
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Montana

During a meeting with Keystone representatives on February 3, 2009, the MFWP identified the
Yellowstone River as a potential stopover site for whooping cranes (AECOM 2009d). A total of
nine confirmed historical sightings of whooping cranes have been documented in Montana
counties within 5 miles of the action area; two of the sightings are located within 5 miles of the
action area (Table 3.2-4). A confirmed historical record is located within 5 miles of the proposed
PS-09 ROW directly adjacent to or on BLM-managed land. No recent telemetry records were
documented in Montana counties within 5 miles of the action area (Table 3.2-4).

North Dakota

A pipe yard/rail siding for the proposed Project is located in Bowman County, North Dakota. A
single historical whooping crane record has been documented in the county and it is located within
5 miles of the pipe yard. No recent telemetry records were documented in Bowman County (Table
3.2-4). The action area is located within 5 miles of Adams County, North Dakota; a total of one
historical and 33 recent telemetry records have been documented in Adams County, but none
within 5 miles of the action area.

South Dakota

The Missouri River system is used by whooping cranes in South Dakota, but cranes also can use
any wetland during severe weather episodes, in addition to the more commonly used wetlands
close to agricultural lands where they can feed. Correspondence with SDGFP indicates that the
White and Cheyenne rivers contain suitable stopover habitat, although it is very unlikely that
whooping cranes would be present at the proposed crossings (AECOM 2008b). A total of
87 confirmed historical sighting of whooping cranes have been documented in South Dakota
counties within 5 miles of the action area; eight of the sightings are located within 5 miles of the
action area (Table 3.2-4). Three historical observations are located within 5 miles of lands subject
to WAPA interconnection decisions and/or RUS financing. No historical records are located within
5 miles of BLM-managed lands. A total of 915 recent telemetry records have been documented in
South Dakota counties within 5 miles of the action area, 71 of which are located within 5 miles of
the action area (Table 3.2-4). A total of 10 recent telemetry records are located within 5 miles of
lands subject to a WAPA interconnection decision and/or RUS financing.

Nebraska

According to the USFWS Grand Island Ecological Services Field Office and the NGPC, major
river systems used by whooping cranes in Nebraska include the Platte, Loup, Republican, Cedar,
and Niobrara rivers (USFWS 2008c). Of these, the Platte and Niobrara rivers intersect the action
area. Historical and recent telemetry records also exist at the Elkhorn River in Nebraska. The
NNHP has recorded six whooping crane occurrences in Antelope, Keya Paha, Pierce, Rock, and
Saline counties (NNHP 2019). The only designated critical habitat for the whooping crane in
Nebraska is located along a stretch of the Platte River west of the action area (CWS and USFWS
2007). The MAR crossing of the Platte River would be approximately 78 miles east of the
designated critical habitat and 14.36 miles east of the estimated 2018 whooping crane 95 percent
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migration corridor. A total of 70 confirmed historical sightings of whooping cranes have been
documented in Nebraska counties within 5 miles of the action area; five sightings are located
within 5 miles of the action area (Table 3.2-4). A total of 1,003 recent telemetry records have been
documented within Nebraska counties crossed by the action area; 163 telemetry records are located
within 5 miles of the action area (Table 3.2-4).

The USACE may issue verifications in Nebraska under Section 404 of the Clean Water Act for
proposed Project activities involving dredging or filling in rivers, streams, or wetlands. USACE
anticipates receiving PCNs under Nationwide Permit 12 from Keystone once Section 7 ESA
consultation is completed with USFWS. Additional PCNs may be submitted for USACE review
along other portions of the proposed Project. PCNs are anticipated for other portions of the
proposed Project for USACE review, including those that would cross wetlands and waters within
the proposed pipeline corridor in Nebraska.

Kansas

The action area does not include the State of Kansas. However, the terminus of the proposed
Project is within 5 miles of Washington County, Kansas. There are no historical records of
whooping cranes in Washington County. A total of two recent telemetry records have been
documented in Washington County, none of which are within 5 miles of the action area (Table
3.2-4).

Table 3.2-4 Historical and Recent Telemetry Locations Documented Within Montana,
North Dakota, South Dakota, Nebraska, and Kansas Counties within 5 Miles

of the Action Area
State County Historical His_tor_ical Re_cords Telemetry Telf_emfetry Re_:cords
Records within 5 Miles 2 Records within 5 Miles 2

MT Phillips 1 0 0 0
MT Valley 2 0 0 0
MT Garfield 0 0 0 0
MT McCone 1 0 0 0
MT Dawson 1 1 0 0
MT Wibaux 2 0 0 0
MT Prairie 0 0 0 0
MT Custer 1 0 0 0
MT Fallon 1 1 0 0
MT Carter 0 0 0 0
MT Total 9 2 0 0
ND Bowman 1 1 0 0
ND Adams 1 0 33 0
ND Total 2 1 33 0
SD Harding 0 0 0 0
SD Butte 3 0 0 0
SD Perkins 5 1 4 0
SD Meade 2 0 8 0
SD Ziebach 2 0 18 0
SD Pennington 3 1 0 0
SD Hakkon 4 3 62 10
SD Stanley 15 0 9 0
SD Jackson 3 0 0 0
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State County Historical His_tor_ical Rgcords Telemetry TeI(_amgtry Re_:cords
Records within 5 Miles @ Records within 5 Miles @

SD Jones 0 0 5 3
SD Mellette 2 0 42 0
SD Lyman 13 0 55 0
SD Tripp 7 1 17 1
SD Brule 11 2 428 51
SD Aurora 12 0 175 6
SD Gregory 5 0 92 0
SD Total 87 8 915 71
NE Keya Paha 20 1 23 8
NE Rock 16 0 264 21
NE Boyd 3 0 51 38
NE Holt 15 2 305 43
NE Knox 7 0 169 0
NE Antelope 3 1 48 48
NE Pierce 0 0 7 0
NE Boone 1 0 55 0
NE Madison 1 1 2 0
NE Stanton 0 0 0 0
NE Platte 1 0 50 0
NE Colfax 0 0 3 0
NE Butler 1 0 2 2
NE Seward 0 0 3 3
NE Saline 1 0 3 0
NE Jefferson 1 0 13 0
NE Gage 0 0 5 0
NE Total 70 5 1,003 163
KS |Washington 0 0 2 0
KS Total 0 0 2 0
Grand Total 168 16 1,953 234

Sources: USFWS 2018d; Pearse et al. 2018

aWithin 5 miles of the action area (proposed Project and associated infrastructure, including power infrastructure)

3.2.3.3.

Conservation Measures

Keystone, or electrical power providers where specified, will apply the following conservation
measures as part of the proposed Project to avoid and minimize effects on migrating whooping
cranes and potentially suitable habitat for the species.

e Crossings of major rivers and riverine habitat will be completed using HDD, resulting in a
pipeline burial depth of 25 feet or greater, regardless of the season.

o Keystone will implement measures identified in the HDD contingency plan, including
monitoring of the HDD bore, monitoring downstream of the HDD site for evidence of drilling
fluids, and mitigation measures should a frac-out occur.

e Should HDD activities occur at night, lights will be down-shielded during the spring and fall
whooping crane migration seasons in areas that provide potentially suitable habitat.

e Where practicable, vegetative screening at HDD sites will be maintained to prevent disturbance

of whooping cranes.
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e During spring (March—May) and fall (October—November) whooping crane migration periods,
environmental monitors will complete a daily brief survey of any wetland or riverine habitat
areas potentially used by whooping cranes in the morning and afternoon before starting
equipment and following the Whooping Crane Survey Protocol previously developed by the
USFWS and NGPC (USFWS 2017d). If whooping cranes are sighted, the environmental
monitor will immediately contact the USFWS and respective state agency in Nebraska, South
Dakota, and/or Montana for further instruction and require that all human activity and
equipment start-up be delayed. Work could proceed if whooping crane(s) leave the area. The
compliance manager will record the sighting, bird departure time, and work start time on the
survey form. The USFWS will notify the compliance manager of whooping crane migration
locations during the spring and fall migrations through information gathered from the
whooping crane tracking program.

o Keystone will re-vegetate disturbed areas (particularly within riparian zones and in wetland
habitats) in accordance with the CMRP and USACE Nationwide Permit 12 requirements.

e Use of helicopters within 0.5 mile of any whooping crane(s) will be prohibited.
o Keystone will prepare and implement a project-specific SPCC Plan.

o Keystone will mark and maintain a 100-foot buffer from river crossings, free from hazardous
materials, fuel storage, and vehicle fuel transfers. These buffers will be maintained during
construction except when fueling and refueling the water pump near the river edge that is
required for the HDD crossing and hydrostatic test water withdrawal. Water pump fueling will
be completed by trained personnel and will use secondary containment and a spill kit will be
onsite.

e Refueling and lubrication of construction equipment will occur in uplands and greater than
100 feet from streams and wetlands. Where this is not possible, designated personnel with
special training in refueling, spill containment, and cleanup will conduct these activities.

e All equipment maintenance and repairs will be performed in upland locations at least 100 feet
from waterbodies and wetlands.

e All equipment will be parked at least 100 feet from a watercourse or wetland overnight, if
possible.

e Equipment will not be washed in streams or wetlands.

e Construction and restoration activities will be conducted to allow for prompt and effective
cleanup of spills of fuel and other hazardous materials.

e Each construction crew and cleanup crew will have sufficient tools and materials on hand to
stop leaks, including supplies of absorbent and barrier materials that will allow for rapid
containment and recovery of spilled materials.

e Water withdrawal for hydrostatic testing will be less than 10 percent of the baseline daily flow.

o Keystone will minimize temporary water reductions by withdrawing only the volume of water
needed for hydrostatic testing as outlined in its permits. Water will be returned to its source
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within a 30-day period except where the hydrostatic test water is used to test multiple spreads.
At the conclusion of hydrostatic testing, the remaining water will be returned to the source.

e During aerial surveillance, aircraft will maintain at least 1,000 feet of elevation.

e Should power line routes be adjusted, they will be sited greater than 5 mile from Designated
Critical Habitat and/or documented high-use areas.

e Power providers will mark new lines within 1 mile of potentially suitable habitat within the
95-percent migration corridor.

e Power providers will mark new lines near potentially suitable habitat outside the 95-percent
migration corridor at the discretion of the local USFWS Ecological Services Field Office,
based on the biological needs of the whooping crane. Thus far, this will include the following:

- The power line to PS-09 will be marked with BFDs within 0.25 mile of crossings of the
Milk River.

- The power line to PS-10 will be marked with BFDs within 0.25 mile of crossings of the
Milk River and within 0.25 mile of two unnamed reservoirs crossed by the line.

- The power line to PS-12 will be marked with BFDs within 0.25 mile of crossings of the
Redwater River and Buffalo Springs Creek.

- The power line to PS-14 will be marked with BFDs within 0.25 mile of crossings of Pennel
Creek and an unnamed pond in the northwest corner of section 35, township 9 north, range
58 east, in Fallon County, Montana.

o Keystone will develop a compliance monitoring plan that requires written confirmation that
the power lines have been marked and that the markers are maintained in working condition.

e Power providers will complete daily presence/probable absence surveys in potentially suitable
habitat according to the Project’s protocol described above if construction occurs during the
spring and fall migration periods. Should a whooping crane be sighted within 0.5 mile of a
work area, all work will cease until the whooping crane leaves that immediate area. USFWS
and NGPC will be contacted immediately and notified of the presence of whooping crane.

3.2.3.4. Effects of the Action

Pipeline Construction

The primary construction-related effects to whooping crane would be temporary disturbance and
potential temporary exposure to small fuel spills and leaks from construction machinery. The effect
of construction-related spills within whooping crane roosting and foraging habitat would be
minimal, as described in detail below. In light of the conservation measures described above and
in Keystone’s CMRP (Appendix B) and spill response plan (Appendix D), these types of effects
would be unlikely to occur.

Suitable roosting and/or foraging habitats occur within the action area at major river crossings
including the Yellowstone, Cheyenne, White, Niobrara, Elkhorn, and Platte rivers, in addition to

63



Keystone XL Project Biological Assessment

small wetland habitats and agricultural fields distributed across the action area. Habitats at these
rivers would be crossed by HDD, so potential habitat loss, alteration, or fragmentation would be
negligible. Limited human access would be required within the riparian areas of these rivers in
order to use the Tru-Tracker® cable associated with drilling equipment and in order for equipment
to access these rivers to potentially withdraw water for HDD and hydrostatic tests for the proposed
Project. No effects are anticipated because construction activities, including HDD activities, will
cease if whooping cranes are identified during daily pre-construction surveys.

Any vegetation disturbance adjacent to suitable riverine habitat would be allowed to completely
revegetate following construction. Based on the current migration pathway of this species,
potential occurrence on the ground within or near the action area could occur but would be
extremely rare and would be limited to a few individuals or small groups of migrant birds (CWS
and USFWS 2007).

To the greatest extent practicable, wetland habitat with the potential to be used by migrating
whooping cranes would be avoided as part of the USACE required wetland avoidance and
minimization. Additionally, standard sediment and erosion control BMPs would be applied to
adjacent habitats to protect wetland resources that may be used by migrating whooping cranes.

Temporary effects could result from migrating individuals being disturbed and displaced due to
noise, lighting from nighttime operations, and human presence during construction, if construction
were to occur during spring or fall migrations, resulting in increased energy expenditure. However,
these effects are not likely to be biologically significant and potentially suitable habitat is
widespread throughout the migration corridor. An estimated 355 miles of the 882-mile pipeline
route lies within the whooping crane central flyway 95 percent migration corridor that is based on
historical whooping crane sightings and recent telemetry locations (see Figure 3.2-1; Pearse et al.
2018).

The proposed water withdrawals are unlikely to affect roosting or foraging habitats along the rivers
used by whooping cranes. Temporary withdrawals of water (e.g., for hydrostatic pipeline testing)
have some potential for effects on potentially suitable foraging habitat for this species. However,
implementation of conservation measures as outlined in Keystone’s CMRP and the requirements
found in Appendix Z of the 2014 Final SEIS would help minimize effects, and these effects, if
any, will be insignificant and discountable. Specifically, only the volume of water needed will be
withdrawn, withdrawals will be limited to less than 10 percent of daily base flow, and the water
will be returned back to its source at the conclusion of hydrostatic testing. Furthermore, temporary
effects on downstream water quality would also be avoided by the measures described in
Keystone’s CMRP and the requirements found in Appendix Z of the 2014 Final SEIS.

In remote areas where construction camps are required, additional temporary effects on migrating
whooping cranes resulting from disturbance and loss of potential suitable habitat may occur if
construction occurs during the spring or fall migration periods. As discussed in Appendix C, all of
the proposed construction camps are located on sites currently in active row-crop production.
While no riverine or wetland roosting habitat would be affected by any of the proposed camps, the
sites may provide potentially suitable foraging habitat (i.e., row crops). As significant acres of
potentially suitable foraging habitat in the immediate vicinity of the proposed camps would remain
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available to migrating whooping cranes, effects resulting from disturbance or loss of potentially
suitable foraging habitat, if any, would be insignificant and discountable.

Given the conservation measures to be implemented relative to whooping cranes, as outlined in
Section 3.2.3.3, effects resulting from construction of the proposed pipeline, if any, would be
insignificant and discountable.

Operations

Normal operation of underground proposed-Project elements would not be expected to affect the
whooping crane or stopover habitats used during migration. A complete discussion of potential
long-term effects on migrating whooping cranes resulting from exposure to new power lines
required for the proposed Project is provided below.

Pipeline surveillance would involve routine low-level aerial over-flights 26 times per year at
intervals no greater than every 3 weeks and/or ground-based inspections once per year. Over-
flights during migration periods would have the potential to disturb migrant whooping cranes and
result in temporary effects. Most over-flights would normally be during late-morning or mid-day
at an altitude of about 1,000 feet, although over-flights could occur at any time of day. Flights at
this altitude would be unlikely to disturb roosting or foraging cranes. Ground-based maintenance
inspections that would require external pipeline examination would be unlikely to coincide with
crane roosting or foraging habitats, but would have the potential to temporarily disturb migrant
cranes, if present on the landscape.

Emergency repairs and other maintenance activities could also result in temporary effects on
whooping cranes if completed in or near potentially suitable habitat during spring or fall migration.
Given that the frequency, location, and extent of such activities cannot be predicted with certainty,
quantifying when and where individuals would be disturbed cannot be predicted. However, any
such disturbance would likely be limited to individuals temporarily leaving the construction area
for the duration of construction, and effects, if any, would be insignificant and discountable.

Potential Spills

The likelihood of a spill occurring within the known range of the whooping crane is shown in
Table 3.2-5. By using known species ranges as opposed to surveyed habitat, a conservative
estimate of the likelihood of a spill affecting listed species is made. Habitat surveys have been
completed along the entire pipeline ROW, and in some cases extended beyond the ROW to a total
width of 300 feet; these found that suitable habitat for listed species was absent from the survey
corridor within much of the species’ known ranges. Therefore, the likelihood of spills occurring
within suitable habitat for this species would be lower than that listed in Table 3.2-5.

Table 3.2-5

Resource
(Species Range)

Likelihood of Spills Occurring within the Range of the Whooping Crane

Estimated Years

Medium Spills per Between Spills within

Small Spills per Year

Year

Large Spills per Year

Species Range

Whooping crane

1.7

0.3

0.04

0.6
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Spill volume cannot be predicted; however, because 80 percent of historical spill volumes are less
than 50 barrels, the probable spill volume for a given incident is less than 50 barrels, which could
result in a radial effect from the pipeline of up to 150 feet. A larger spill would likely result in a
larger affected area, potentially extending radially up to 1,200 feet from the pipeline (see Appendix
C). Of the 12 historical and 137 recent telemetry records within 5 miles of the proposed pipeline
(Table 3.2-4), only one recent telemetry record is located within 1,200 feet of the proposed
pipeline. That record is located approximately 864 feet from the proposed pipeline, outside the
expected spread radius of a small or medium spill. All of the remaining historical and recent
telemetry record locations are farther from the proposed pipeline than the expected spread radius
of even a large spill. While recent telemetry locations were derived from approximately 20 percent
of the whooping crane population, the fact that only one location was in the vicinity of the proposed
Project indicates that the likelihood of an individual crane occupying an area that is also affected
by a spill is very low.

The major rivers near whooping crane habitat would be crossed using an HDD method that would
result in a burial depth of 25 feet or more below the river bottom. In the event of a release, the
crude oil would need to penetrate at least 25 feet of overburden before reaching the river, thereby
reducing the risk of crude oil reaching the river and the potential for exposure. Additionally, these
major river crossings are subject to an intensive integrity management program stipulated by the
USDOT (Integrity Management Rule, 49 CFR 195) and require heavier wall pipe be used for the
HDD method. As a result, it is highly unlikely that a release from the pipeline would occur
coincident with these locations when a whooping crane is present.

If a significant release were to occur, federal and state laws would require cleanup. If the pipeline
were transporting dilbit at the time of a release to a river, cleanup may require specialized methods,
possibly including dredging, based on the tendency of dilbit to sink in water. Submerged dilbit
could result in a persistent source of contamination because of the slow rate of natural degradation
of this material. Thus, submerged dilbit could result in the slow release of dissolved hydrocarbons,
resulting in long-term effects on organisms. Removal of submerged product from the water column
can be a difficult and long process, as observed in the response and cleanup efforts related to the
July 2010 release in Marshall, Michigan, to the Kalamazoo River. Cleanup efforts to remove the
submerged oil from that river, including dredging, excavation, and aeration, continued for 4 years
after the spill (Parker 2014). Lighter or less viscous oils may spread more rapidly than dilbit, but
may be more amenable to recovery and natural degradation.

The body of the current literature indicates that this species is very wary and does not tolerate
human disturbance (see Lewis and Slack 2008). Further, the USFWS states that whooping cranes
will avoid locations with human disturbance, especially humans on foot, even when habitat in the
vicinity is otherwise suitable (CWS and USFWS 2007, USFWS 1980). Given that whooping
cranes are intolerant of human disturbance, direct contact with an oil spill could potentially occur
only if an individual is located at the site of the spill before responders arrive on the scene. As
described in Appendix C, emergency spill response times would be no more than 12 hours. Once
emergency response crews arrive on the scene, whooping cranes would not enter the site.
Therefore, it is highly unlikely that a whooping crane would encounter a spill.
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Direct contact with crude oil could result in effects on whooping cranes due to oiling of plumage;
crude oil ingestion from contaminated plumage or water; and bioaccumulation of certain
components of the spilled product entering via ingested prey. While these exposure risks have the
potential to cause effects on individuals, the probability of such effects on whooping cranes is
extremely low due to 1) the low probability of the spill coinciding with the presence of migrating
whooping cranes given the extremely low number of individuals, 2) the low probability of the spill
coinciding with migration stopover habitats given the widespread and patchy distribution of
roosting and foraging habitat, as evidenced by the lack of historical and recent telemetry records
within 1,200 feet of pipeline, 3) the low probability of a whooping crane contacting the spilled
crude oil given the short duration of time that a migrating crane could potentially be present within
the action area, and 4) the maximum 12-hour window that a spill site could not have humans
present.

Power Infrastructure

Power lines associated with the proposed Project and occurring within the whooping crane
migration corridor (i.e., power lines to PS-16 through PS-23) could pose collision hazards to
migrant whooping cranes and result in long-term effects on the whooping crane. Maps dated
November 29, 2018, depicting potentially suitable habitat along planned power lines were provided
by Keystone and are included in Appendix F, Habitat Mapping along Transmission Lines.
Supplemental information, where available, was also used to determine the extent of potential habitat
near the proposed Project.

Collisions with power lines are a major source of mortality for fledged whooping cranes of the
migratory AWBP (Fjetland 1987; Lingle 1987; Lewis et al. 1992; Stehn and Wassenich 2008).
The risk to migrating cranes is greatest when cranes are making short, low-altitude flights between
roosting and foraging sites, which often occur during low-light conditions (Stehn and Wassenich
2008). Cranes flying over power lines from adjacent roosting or foraging habitats have less time
to react to wires (Thompson 1978; Brown et al. 1987; Scott et al. 1972; Stehn and Haralson-Strobel
2014).

Observations of sandhill crane (G. canadensis, a closely related species that is often used as a
surrogate to study whooping cranes) flight behaviors indicated that crane flocks reacted more to
power lines (i.e., their natural behavior was altered to a greater degree) when flying less than
820 feet before crossing a power line. Cranes flying less than 820 feet before crossing a power line
rapidly gained altitude to fly 3 to 16 feet over the power lines, whereas cranes flying more than
820 feet before crossing power lines tended to fly greater than 20 feet above the power lines
(Morkill and Anderson 1991; Stehn and Wassenich 2008). Further, according to studies at San
Luis Valley in Colorado, no crane collisions were observed when habitat use areas were located
greater than 0.99 mile from installed overhead power lines (Brown et al. 1987; Stehn and
Wassenich 2008).

In an effort to alert birds to the presence of power lines, especially smaller diameter ground wires,
a variety of BFDs have been installed on power lines, with reductions in bird collisions ranging
from 0 to 81 percent (Jenkins et al. 2010). Observed variability in collision reduction is a result of
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many factors such as time of year, time of day, weather conditions, power line span distance, wire
diameter, power line orientation in relation to occupied habitat, and species-specific biology
(Barrientos et al. 2011; Jenkins et al. 2010). While the efficacy of BFD devices can vary widely,
overall, a review of 21 power line marking studies concluded that BFDs reduce avian collisions
by 55 to 94 percent (Barrientos et al. 2011). However, larger birds that are less maneuverable in
flight (i.e., cranes, storks, geese, etc.) generally are more likely to collide with marked or unmarked
power lines than smaller birds are.

In Nebraska, significant sandhill crane mortality resulting from collision with two existing
69-kilovolt (kV) power lines crossing the Platte River has been observed (Murphy et al. 2009;
USFWS 2009; Wright et al. 2009). One study conducted during the spring migration in 2007
estimated that between 165 and 210 sandhill cranes did not survive collisions with the two power
lines (Wright et al. 2009). No evidence of whooping crane mortality was observed during that
study. From March 4 to April 8, 2009, Murphy et al. (2016) observed the power lines and recorded
crane reactions. A total of 448 flocks of sandhill cranes were observed during the 2009 spring
migration. Sandhill cranes reacted to the power lines at greater distances during daylight hours
than during low-light conditions. Earlier reaction time would likely allow birds more time to avoid
a power line. Use of power line markers with reflective, glow in the dark stickers to increase both
daytime and nighttime visibility resulted in increased reaction distances and more gradual
avoidance behaviors in sandhill cranes (Murphy et al. 2016). Generally, sandhill cranes are more
likely to react to marked spans than unmarked spans, often gaining altitude beyond 16 feet above
the wire, providing some indication that the marker balls were observed by cranes and avoided
(Morkill and Anderson 1991; Stehn and Wassenich 2008). A recent study conducted by Dwyer et
al. (2019) investigated the use of a pole-mounted near-ultraviolet light Avian Collision Avoidance
System (ACAS) to illuminate the entire 256 meter span crossing the Platte river in an effort to
further reduce sandhill crane collisions at the above described power line crossing, where a
substantial number of collisions were occurring annually despite the fact that the line is marked
with Firefly (FireFlys; P&R Tech, Beaverton, Oregon, USA) and yellow spiral BFD (Preformed
Line Products, Cleveland, Ohio, USA) line markers. While the ACAS system was designed for
use on non-marked lines, the span where the ACAS was tested is marked with Fireflys and BFDs
installed at an average spacing of 2.9 meters (Dwyer et al. 2019). This is much denser that the
current APLIC recommendation of 5-30 meter spacing (APLIC 2012). A 98 percent reduction in
collisions was observed during the study. At this time it is unclear to what extent the illumination
of previously installed Fireflys and BFDs influenced the resulting reduction in collisions, or if the
ACAS system would have been as effective in the absence of the previously installed Fireflys and
BFDs. In Nebraska, Murphy et al. (2016) documented studies of sandhill cranes, demonstrating
that marking power lines can be an effective way to reduce sandhill crane collisions and would be
expected to reduce collision risk for migrating whooping cranes (Morkill 1990; Morkilll and
Anderson 1991). New novel approaches such as the use of the ACAS, either alone or with other
forms of line marking, may even further the reduce collision risk for avian species, as demonstrated
by Dwyer et al. (2019). However, while reductions in collision risk have been documented, some
collision risk to whooping cranes may still exist (USFWS 2009). Therefore, a more detailed
collision risk assessment was conducted.
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Collision Risk Assessment

As described above, the potential exists for whooping crane mortality to occur as a result of
collisions with the proposed power lines associated with the proposed Project. Further, substantial
uncertainty exists around critical parameters (i.e., the proportion of total mortality that occurs
during migration, the proportion of the total mortality that results from power line collisions, and
proportion of the power line strikes that can be attributed to transmission lines) used to assess
effects on whooping cranes (USFWS 2017a). However, as explained below, (1) more power lines
do not appear to equate to more risk to whooping cranes, (2) projected proposed-Project risk to
migrating whooping cranes, based upon historical whooping crane mortality data, is extremely
small, and (3) Project-specific conservation measures to avoid and minimize bird collision risk
will be applied; therefore, effects on migrating whooping cranes, if any, would be insignificant
and discountable.

There is no indication that there is a causal link between the number of power line miles and
potential collision risk to migrating whooping cranes (Bainbridge 2017). Using data obtained from
WAPA, as well as inquiries to state rural electric associations, the Nebraska Public Power District
(NPPD) (NPPD 2018) identified a total of approximately 34,000 and 291,000 miles of
transmission and distribution lines, respectively, within the AWBP migration corridor in 2016,
many of which were built after the Rural Electrification Act of 1936. From 1939 to the most current
AWBP census, the population of whooping cranes has grown to 504 individuals (Figure 3.2-5).
Despite the proliferation of power lines in the migration corridor and the increase in the AWBP
numbers, increased mortality resulting from power line collisions has not been observed in the
historical records or by current radio telemetry efforts (Stehn and Haralson-Strobel 2014; USFWS
2016c). In fact, the last known power line mortality was documented in 2002 (Stehn and Haralson-
Strobel 2014).
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Figure 3.2-5 Whooping Crane Abundance on the Wintering Grounds on or near the Aransas National Wildlife Refuge, Texas
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Given the small size of the AWBP, it has been extensively monitored over the years and much
information regarding population dynamics, individual mortality, and other life history
characteristics has been collected. From 1959 to 2010, a total of 49 whooping crane mortalities
resulting from power-line collisions have been documented across all populations, with a majority
(39, or 80 percent) of collision mortalities occurring in the experimental, introduced flocks (Stehn
and Haralson-Strobel 2014). However, these experimental flocks would not be exposed to the
proposed Project, and there are significant behavioral, biological, environmental, and management
differences between the experimental flocks and the AWBP. These differences include
(1) experimental flocks have much higher exposure rates to power lines, (2) the experimental
flocks are exposed to greater levels of human incursion into stopover habitat along the migration
route, and (3) the AWBP is the only flock where young learn from the experiences of their parents.
Given these differences, power line mortality associated with the experimental flocks are not
considered further in this assessment, and only AWBP mortality data were used.

Much of the undocumented crane mortality was once thought to occur during seasonal migrations
between summer and wintering grounds (Lewis et al. 1992; Stehn and Haralson Strobel 2014;
USFWS 2016c). However, recent telemetry studies have shown that mortality occurs across all
seasons and observed mortality occurred generally in proportion to the time spent at each life
history stage. A recent study deployed radio transmitters on 68 individual cranes between 2009
and 2014. A total of 17 whooping crane mortalities were documented from 2011 to 2015. Most of
these mortalities occurred outside of migration periods, near primary nesting areas in Wood
Buffalo National Park and at wintering sites on and near the Aransas National Wildlife Refuge.
Just over 15 percent occurred during spring or fall migration periods, which occurs for 2 months
of the year, or 17 percent of the time (Pearse et al. 2019; USFWS 2016b).

The risk to migrating whooping cranes as a result of the proposed Project power lines can be
assessed using the null hypothesis and reasonably certain knowledge method proposed by USFWS
(20189).

Null Hypothesis: The power lines associated with the proposed Project will be no more or less
hazardous than the average level of hazard from existing power lines within the 95 percent
whooping crane migration corridor.

Reasonably Certain Knowledge:

1. Approximately 7,790 miles of transmission lines and 82,415 miles of distribution lines (or
90,205 total miles of power lines) exist in the migration corridor in Nebraska and South Dakota
(NPPD 2019).

2. The proposed power lines would add approximately 115.4 miles of new power lines in the
95 percent whooping crane migration corridor, an increase of 0.13 percent.

3. Total annual post-fledging AWBP mortality averages 10.9 percent.

4. According to telemetry studies, 17.4 percent (4 of 23) of post-fledging mortality occurs during
migration (Kyut 1992; Pearse et al. 2019).

5. Daily mortality rates are approximately constant across the annual cycle.
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6. Approximately 55 percent of whooping crane migration days occur in the United States (Howe
1989).

7. From reasonably certain items 3) through 6), the proportion of the post-fledging AWBP that dies
during migration across the United States is (0.109)(0.174)(0.55)=0.0104, or about 1 percent. At
the current population level of 504 individuals (Butler and Harrell 2019), the current total
mortality from all causes occurring during migration in the United States is about 5 individuals
per year.

Other best available information that is not reasonably certain:

1. Power line strikes plus “physical trauma” mortality (highly suggestive of power line strikes,
see Brown and Drewien 1995; Gil de Weir 2006) account for about 56 percent (14 of 25) of
known-cause recovered mortality during migration (Stehn and Haralson-Strobel 2014). This
estimate represents the best available information but is not reasonably certain because of
potential biases in recovered mortality versus unrecovered mortality.

2. 25 percent (2 of 8) of known power line strikes in the United States occurred in Nebraska
(n = 2) and South Dakota (n=0) combined (Stehn and Haralson-Strobel 2014). This estimate
represents the best available information, but is not reasonably certain because of potential
biases in recovered mortality versus unrecovered mortality.

Using reasonably certain item 6 and the other best available information items 1 and 2 above, the
number of expected power line strikes per year in Nebraska and South Dakota at the current
population size of the AWBP is (5)(0.60)(0.25)=0.75 strikes per year. Based on the null hypothesis,
the rate of strikes due to power lines associated with the proposed Project would be 0.13 percent
of this total, or 0.000975 strikes per year. Using a population growth scenario based on a
4.5 percent exponential growth rate, a reasonably certain estimate would be 0.149 fatal whooping
crane collisions over the 50-year life of the project. This estimated result would be reasonably
certain for unmarked power lines. However, portions of the proposed power lines will be marked
with approved BFDs, further reducing the chances for fatal power line strikes associated with the
proposed Project.

In addition to the overall Project-level risk assessment above, a more detailed assessment of the
proximity of whooping crane habitat and occurrences relative to individual power lines required
as a part of the proposed Project is described below.

At construction camps, electricity for the required camps would be provided by local utilities via
an interconnection to the distribution system. All proposed construction camps are located adjacent
to an existing low-voltage power lines (less than 69 kV). At most, a new low-voltage power line
would be built from the existing power line across a roadway and in to the campsite, such as would
occur at the camp in Holt County, Nebraska. As new power lines, if any, would only be needed to
cross over roads, no effects on migrating whooping cranes, or their habitats, would be expected to
occur. As such, any new power lines associated with construction camps, if necessary, are not
included in the analysis below.

For power lines to pump stations, potentially suitable migration habitat (e.g., large waterbodies,
wetlands, and other roosting habitat, as well as associated agricultural fields or other foraging
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habitat) was identified at eight pump station locations where new power lines fall within the
75 percent or 95 percent whooping crane migration corridors (Pearse et al. 2018). These include:

e PS-16 Harding and Perkins counties, South Dakota (95 percent)
e PS-17 Meade County, South Dakota (95 percent)

e PS-18 Haakon County, South Dakota (95 percent)

e PS-19 Haakon and Jones counties, South Dakota (95 percent)

e PS-20 Tripp County, South Dakota (75 percent)

e PS-21 Tripp and Gregory counties, South Dakota (75 percent)

e PS-22 Holt County, Nebraska (75 percent)

e PS-23 Antelope County, Nebraska (95 percent)

For the purposes of this analysis, a distance of 5 miles was used as a conservative measure of the
potential for cranes to use habitats in the vicinity of the proposed power lines, pursuant to USFWS
guidelines to avoid construction of new power lines within 5 miles of documented high use areas
and designated critical habitat (USFWS 2010). No high-use areas are located within 5 miles of the
power infrastructure associated with the proposed Project. All of the historical occurrence records
and recent telemetry locations within 5 miles represent a single stopover event, with no apparent
pattern of use over multiple migration seasons. While some records of whooping cranes exist
within 5 miles of the action area, studies have noted that no mortality has been observed when
habitat use areas are greater than 0.99 mile from existing power lines (Brown et al. 1987; Stehn
and Wassenich 2008). Sites that are greater than 1 mile from power lines allow for individuals to
cross the power lines at sufficient altitude to avoid a strike (Brown et al. 1987). None of the
proposed power lines are located within 1 mile of a historical record or a recent telemetry location.

The proposed Project includes the construction and operation of approximately 115.4 miles of new
power lines within the 95 percent whooping crane migration corridor. These power lines would be
sited an average of 7.2 miles (range = 1.8 to 11.8 miles) from confirmed historical observations
and an average of 9.7 miles (range = 4.6 to 23.4 miles) from recent telemetry locations (Table 3.2-
6). A total of three historical and 10 telemetry records are located within 5 miles of proposed power
lines, but none are located within 1 mile of proposed power lines (Table 3.2-6). The 10 telemetry
records within 5 miles represent a single stopover event in 2014. One historical record and no
telemetry records are located within 3.5 miles of the action area, a distance typically traveled by
whooping cranes from roost sites to foraging sites during spring and fall migration stopovers.
While previous occurrences are not an accurate predictor of whooping crane use in the future,
these data, which represent the best available science, indicate a very low rate of previous habitat
use in proximity to the proposed power lines. Therefore, the proposed power lines present a
significantly lower risk of collision than power lines placed in high-use areas documented within
the migration corridor. Further, this lack of previous use may reflect either an abundance of
potentially suitable habitat on the landscape (i.e., potentially suitable habitat is readily available to
migrating whopping cranes) or the absence of habitat features that would attract migrating
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whooping cranes (e.g., the designated critical habitat along the Platte River in Nebraska, which is
used by many individuals every year).

Table 3.2-6  Whooping Crane Occurrence Relative to Proposed New Power Lines

Migration Power Line Length| Distance to Historical Distance to Telemetry

Pump Station Corridor 2 (miles) ° Occurrence (miles) ¢ Occurrence (miles) ¢

PS-09 — 61.4 5.1 27.3
PS-10 — 48.4 6.0 48.7
PS-11 — 0.2 20.7 58.4
PS-12 — 4.6 41.7 55.0
PS-13 — 15.7 8.2 495
PS-14 — 6.9 24.6 44.6
PS-15 — 24.7 14.9 61.1
PS-16 95% 4197 4.3 10.5
PS-17 95% 10.9 11.8 23.4
PS-18 95% 26.0 3.6 4.6
PS-19 95% 20.5 1.8 8.5
PS-20 75% 17.2 10.1 7.2
PS-21 75% 20.5 8.1 12.5
PS-22 75% 2.5 10.1 5.3
PS-23 95% 3.0 8.2 5.6
PS-23b — 3.4 16.4 15.8
PS-24 — 1.0 15.3 4.0
PS-25 — 9.3 14.1 9.8
PS-26 — 0.1 17.7 6.9

295 and 75 percent migration corridors represent a polygon that encompasses 95 and 75 percent, respectively of confirmed
whooping crane migration observations (Pearse et al. 2018). A dash (-) indicates the pump station is located outside the corridors.
b Power line lengths for PS-16 through PS-21 were provided by the applicant; lengths for PS-22 through PS-26 are estimated by
the NPPD.

dShortest straight-line distance from the nearest historical record location to the nearest point of the power line

& Shortest straight line distance from the nearest telemetry record to the nearest point of the power line

f Of the 41.9 miles of power line, only approximately 14.8 miles are located within the 95 percent whooping crane migration
corridor.

As described above, the projected chance of a whooping crane colliding with a power line
associated with the proposed Project is very small, though significant uncertainty exists around
this projection. The above estimated 0.149 whooping crane collisions over the life of the proposed
Project would be further reduced to insignificant and discountable levels through application of

the following conservation measures (USFWS 2010):

e Power lines have not been sited within 5 miles of designated critical habitat or documented
high use areas; and

e Within the 95 percent corridor, providers would mark new power lines within 1 mile of
potentially suitable habitat pursuant to APLIC (2012) standards.

While there is some debate as to the efficacy of BFDs for the whooping crane, the literature clearly
shows that BFDs can be an effective means to reduce collision risk by 40 to 60 percent for some
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species (Barrientos et al. 2011; Brown and Drewien 1995; Morkill and Anderson 1991; Murphy
et al. 2016; and Yee 2008). The USFWS (2010) Region 6 Guidance for minimizing effects from
power line projects within the whooping crane migration corridor states that BFDs reduce
collision risk, and that marking new lines and an equal length of existing lines within the migration
corridor maintains the baseline condition from the threat of power line collisions (USFWS 2010).

Given that (1) the proposed new power lines could lead to a negligible increase in collision risk to
migrating whooping cranes, (2) calculated collision risk based upon reasonably certain knowledge
is very low, and (3) USFWS-approved conservation measures would be applied, effects, if any, to
migrating whooping cranes resulting from the construction and operation of the proposed power
lines would be insignificant and discountable.

3.2.35. Cumulative Effects

The Proposed Federal Decisions could potentially affect the whooping crane within its migration
range in Nebraska, South Dakota, and Montana. Individual cranes could be disturbed by
construction activities during spring and fall migration. Suitable habitat would be disturbed but the
proposed Project has been designed so that habitat disturbance would be avoided and minimized
to the extent practicable. Additionally, power lines associated with the proposed Project have the
potential to result in collision-related mortality.

Future non-federal pipeline, power line, and residential or commercial development projects could
result in reduced and fragmented preferred roosting and foraging habitat for the whooping crane
at crossings of rivers, streams, and wetland habitats. Additionally, the accidental spread of exotic
aquatic invasive plants and animals could add to cumulative effects on potentially suitable habitat.
However, effects on the species due to these habitat changes would likely be insignificant since,
to date, no pattern of site fidelity by individuals has been observed.

Future projects in the action area have the potential to incrementally contribute to this disturbance
of individual migrating whooping cranes, if conducted without project-specific coordination with
applicable resource agencies and incorporation of approved conservation measures specific to
whooping cranes. Given the lack of site fidelity, quantifying when and where individuals would
be disturbed cannot be predicted. However, any such disturbance would likely be limited to
individuals temporarily leaving the construction area.

In the aggregate, future proposed electric power line projects would incrementally increase the
collision risk for whooping cranes, particularly for projects sited between roosting and foraging
habitat. Specific numbers of new or anticipated projects are difficult if not impossible to quantify.
According to the collision risk assessment discussed above, an increase in the quantity of power
lines within the migration corridor has not resulted in a corresponding increase in collision-related
mortality.

Considering the minor effects due to habitat alterations, disturbance of individuals, and collision
risk, cumulative effects on the whooping crane are also expected to be minor.
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3.2.3.6. Determination

Effect on Critical Habitat

The proposed Project would not affect federally designated critical habitat for the whooping crane.
The area of designated critical habitat for the whooping crane in Nebraska is 78 miles upstream
from the proposed Platte River crossing, and other critical habitat areas are located more than
130 miles outside the action area.

Effect on the Species

While no documented whooping crane historical or telemetry observations have been identified
within 1.5 miles of the action area, some potential exists for migrating whooping cranes to use
potentially suitable habitat in the action area. However, given (1) the limited number of
individuals, (2) the lack of historical or recent telemetry records in the action area despite the long-
term nature of the historical data and the fact that the telemetry data are not dependent on human
observation, (3) the low probability of a collision during migration, and (4) the proposed
conservation measures developed in conjunction with the USFWS, the proposed Project “may
affect, but is not likely to adversely affect” the whooping crane.

3.2.4. Pallid Sturgeon—Endangered

3.24.1. Natural History and Habitat Association

The pallid sturgeon was listed as endangered on September 6, 1990 (Endangered and Threatened
Wildlife and Plants; Determination of Endangered Status of Pallid Sturgeon, 55 Fed. Reg. 173
[September 6, 1990]). This species is native to the Missouri and Mississippi rivers and is adapted
to habitat conditions in these large rivers prior to river modifications. Preferred habitat is described
as large, free-flowing rivers with warm, turbid water with a diverse mix of physical habitats that
are in a continuous state of change (USFWS 1993). Pallid sturgeon are adapted for living close to
the bottom of large, shallow, silty rivers with sand and gravel bars. Adults and larger juveniles
feed primarily on fish, while smaller juveniles feed primarily on the larvae of aquatic insects
(Wilson 2004).

Macrohabitat environments required by pallid sturgeon are formed by floodplains, backwaters,
chutes, sloughs, islands, sandbars, and main channel waters within the large river ecosystem
(USFWS 2012). Prior to dam development along the Missouri and Mississippi rivers, these
features were in a continuous state of change. With the introduction of dams and bank stabilization,
areas of former river habitat have been covered by lakes, water velocity has increased in remaining
river sections, making deep stretches of clear water, and water temperatures have significantly
decreased. All of these factors are believed to have contributed to the decline in pallid sturgeon
populations (USFWS 1993).

The pallid sturgeon has never been common since it was first described in 1905, and catch records
and recovery and research efforts since that time have indicated a steady decline in abundance
(Wilson 2004). Except in the Platte River, where the population appears more abundant, pallid
sturgeon are extremely rare in all of the rivers in the action area; for example, wild pallid sturgeon
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were estimated to number approximately 125 individuals across the more than 200 river miles of
the lower Yellowstone River and Missouri River between Fort Peck Dam and Lake Sakakawea
(USFWS 2014d). The historical range of this fish formerly included the Mississippi River (below
its confluence with the Missouri River), the Missouri River, and the very lower reaches of the
Platte, Kansas, and Yellowstone rivers near their confluence with the Missouri (USFWS 1993).
According to the USFWS pallid sturgeon recovery plan (USFWS 1993), since 1980, reports of
most frequent occurrence are from the upper Missouri River between the Marias River and Fort
Peck Reservoir in Montana; in the middle Missouri River between Fort Peck Dam and Lake
Sakakawea (near Williston, North Dakota); within the lower 70 miles of the Yellowstone River to
downstream of Fallon, Montana; in the headwaters of Lake Sharpe in South Dakota; and from the
lower Missouri River near the mouth of the Platte River near Plattsmouth, Nebraska. Although
widely distributed, the pallid sturgeon remains one of the rarest fish in the Missouri and Mississippi
river basins. The pallid sturgeon has been found in recent years (2010 and 2011) in the Milk River
in Montana from the Missouri River to the Vandalia Dam (Fuller and Haddix 2012). In addition,
pallid sturgeon are known to occupy the Yellowstone River at least as far upstream as river mile
229 (MFWP 2019). In the Niobrara River, pallid sturgeon have not been found above Spencer
Dam.” In the lower Platte River, the range of this species now extends upstream to Columbus,
Nebraska. Pallid sturgeon spawning events appear to be very rare. The only pallid sturgeon
spawning events recorded in recent years have been in 2007 in the lower Missouri River below the
Gavins Point Dam (USGS 2007), in 2011 at Yellowstone River mile 6.8 (The Pallid Sturgeon —
Recovery Program 2013), in 2011 in the Missouri River just downstream of its confluence with
the Milk River (DeLonay et al. 2014), in 2012 in the lower Yellowstone River (USFWS 2014d),
in 2014 in the Platte River near its confluence with the Missouri River (Davis 2015), and in 2014
in the Powder River tributary of the Yellowstone River in Prairie and Custer counties in Montana
(French 2015).

Critical habitat has not been designated for the pallid sturgeon, but sections of rivers that maintain
large, turbid, free-flowing river characteristics relatively unchanged by dam construction and
operation are important in maintaining residual populations of this species. The current range has
been divided into four management units in the revised species recovery plan (USFWS 20144d).
Figure 3.2-6 shows the current range of the pallid sturgeon (USFWS 2014d) in relation to
proposed-Project elements. The proposed Project crosses the Missouri, Yellowstone, and Milk
rivers in the Great Plains Management Unit, and the Platte and Elkhorn rivers in the Central
Lowlands Management Unit. Each of these rivers would be crossed using the HDD method.

7 Spencer Dam was destroyed in a flood on March 14, 2019, and may no longer represent a barrier to sturgeon (Yoders 2019).
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Figure 3.2-6 Pallid Sturgeon Management Units and Proposed Project Elements
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3.2.4.2. Potential Presence in Action Area

Locations with the potential for this species to occur in waters subject to the Proposed Federal
Decisions are at the Fort Peck project and at the crossing of the Platte River. Additionally, the
USACE may issue permits in Nebraska under Section 404 of the Clean Water Act for proposed
Project activities involving dredging or filling in rivers, streams, or wetlands. USACE anticipates
receiving PCNs under Nationwide Permit 12 from Keystone once Section 7 ESA consultation is
completed with USFWS. PCNs are anticipated for other portions of the proposed Project for
USACE review, including those that would cross wetlands and waters within the proposed pipeline
corridor in Nebraska.

The potential for this species to occur within the overall action area exists at the pipeline crossing
of the Milk River, at the pipeline crossing of the Missouri River below Fort Peck Dam, at the
pipeline crossing of the Yellowstone River downstream of Fallon, Montana, and the pipeline
crossing of the Platte River southeast of Columbus, Nebraska. The proposed crossing of the
Niobrara River is approximately 31.1 river miles upstream of Spencer Dam, and thus outside of
the pallid sturgeon range in this river. The proposed crossing of the Elkhorn River, just north of
Tilden, Nebraska, is approximately 85 river miles upstream of the USFWS-designated pallid
sturgeon range. The pallid sturgeon may also occur where the power line servicing PS-10 would
cross the Milk River at three places within a meandering 0.85-mile stretch of river.

Historical occurrences of pallid sturgeon within 5 miles of the action area were documented in the
Yellowstone River; two occurrences in 2007 and 2010 were in Dawson County, Montana, while
one occurrence was documented in Prairie County in 2012 (MNHP 2019). Similarly, three
occurrences of pallid sturgeon were documented in the Missouri River and dredge cuts associated
with Fort Peck Dam. Two of these occurrences were documented in Valley County in 1985 and
2012, while one record was in McCone County in 2006. In 2011, three occurrences of pallid
sturgeon were documented in the Milk River in Valley County, Montana.

3.2.4.3. Conservation Measures

Keystone will apply the following conservation measures as part of the proposed Project to avoid
and minimize effects on the pallid sturgeon and potentially suitable habitat for the species.

o HDD would be used under the Milk, Missouri, Yellowstone, and Platte rivers.

e At least a 100-foot setback from the water’s edge for the HDD drill pads would be used at the
HDD crossings at the Milk, Yellowstone, Missouri, and Platte rivers.

e Potential releases during HDD (frac-outs) would be contained by BMPs that are described
within the HDD contingency plans required for drilled crossings.

e Broadcast applications of pesticides or herbicides would be avoided within 0.25 mile of water
bodies.

e Upstream and downstream fish passage would be maintained during any stream habitat
disturbance.
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e The intake end of any water withdrawal pump would be screened with mesh having openings
no larger than 0.125 inch, a floating surface intake would be used to avoid the benthic habitat
used by the sturgeon; water velocity at the screen would not exceed 12 centimeters per second
to prevent entrainment of larval fish, and the intake screens would be periodically checked for
fish impingement. Should a sturgeon become impinged against the screen, all pumping
operations would immediately cease and the compliance manager for Keystone would
immediately contact the USFWS to determine if additional protection measures would be
required.

e Water withdrawal from the Milk, Missouri, and Yellowstone rivers for any purpose would be
avoided from May 15 through July 15 of any year to avoid pallid spawning periods and the
impingement and entrainment of free embryos and larval pallid sturgeon that drift with the
current during that time of year.

e Water withdrawal from the Platte River for any purpose would be avoided March 1 through
June 30 of any year to avoid pallid spawning periods and the impingement and entrainment of
free embryos and larval pallid sturgeon that drift with the current during that time of year.

e Care would be taken during the discharge to prevent erosion or scouring of the waterbody bed
and banks to avoid impacts to spawning habitat for the species. Hydrostatic test discharge
would be in upland locations near the source of the water. Water would be discharged over
several days and through a hay bale apparatus or other velocity reduction and erosion control
device.

e Temporary water reductions would be avoided based on Keystone’s plan to withdraw the
volume needed and to return water back to its source within a 30-day period for the Platte
River.

e Major rivers would be crossed using the HDD method with a pipeline burial depth of 25 feet
or greater below the river bed to avoid direct impacts to habitat.

e Proposed HDD entry and exit points are more than 600 feet from the Platte River; if these
points are changed, at least a 100-foot setback from the water’s edge would be maintained.

e Measures identified in a required HDD contingency plan would be implemented, including
monitoring of the directional drill bore, monitoring downstream for evidence of drilling fluids,
and mitigation measures to address a frac-out should one occur.

e Major river crossings are subject to an intensive integrity management program stipulated by
the USDOT (Integrity Management Rule, 49 CFR 195) and require heavier wall pipe be used
for the HDD method.

3.2.4.4. Effects of the Action

Pipeline Construction

The Milk, Missouri, and Yellowstone rivers crossed by the proposed pipeline in Montana and the
lower Platte River in Nebraska would be crossed using the HDD method. Therefore, no effects on
pallid sturgeon habitat are expected to occur as a result of proposed pipeline construction (USFWS
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2008e). Although pallid sturgeon may be present at the crossings of the Milk, Missouri,
Yellowstone, and Platte rivers, because these river crossings would be crossed using the HDD
method, there would likely be no effect on river bottom habitat for pallid sturgeon. The Niobrara
River would also be crossed using HDD, although pallid sturgeon are not found there because of
the downstream Spencer Dam.’

At streams and rivers crossed by the HDD method, a pump and hose would be placed in the
waterbody to provide water to the HDD operation. The conservation measures listed above (see
Section 3.2.4.3, Conservation Measures) restricting the times of year when water can be withdrawn
would avoid the impingement and entrainment of free embryos and larval pallid sturgeon that drift
with the current during that time of year. At other times of year, screening and floating the intake
end and limiting the intake velocity would minimize impingement and/or entrainment of fish. In
addition, spawning events near or upstream of the intake sites are very rare, as most of the
documented spawning events in the Missouri, Yellowstone, and Platte rivers have occurred
downstream of these sites. Considering the low likelihood of occurrence and the stated
conservation measures, it is unlikely that the proposed water withdrawals would affect the eggs,
larvae, or other life states of the pallid sturgeon.

The Missouri, Yellowstone, and Platte rivers have been identified as water sources to be used for
pipeline hydrostatic testing. During this testing process, a pump would be placed in or adjacent to
the river for the duration of the water intake and filling period. The conservation measures listed
above regarding water withdrawal would also apply to withdrawals for hydrostatic testing. Care
would be taken during the discharge to prevent erosion or scouring of the waterbody bed and banks
to avoid effects on pallid sturgeon spawning habitat. Hydrostatic test water would be discharged
in upland locations near the source of the water. Water would be discharged over several days and
through a velocity reduction and erosion control device (see Section 8.4 in Appendix B,
Construction, Mitigation, and Reclamation Plan).

Temporary withdrawals of water (e.g., for hydrostatic pipeline testing) have some potential for
effects on potentially suitable habitat for this species. Withdrawals that lead to reduced instream
flows can affect the composition of fish communities, raise average water temperature, and reduce
normal channel-forming and bed-scouring hydraulic forces (Miller 2013; USFWS 2006, 2014d).
However, implementation of conservation measures as outlined in Keystone’s CMRP and the
requirements found in Appendix Z of the 2014 Final SEIS would avoid or minimize noticeable
reductions in instream flow; therefore, these effects, if any, would be insignificant and
discountable. Specifically, only the volume of water needed will be withdrawn, withdrawals will
be limited to less than 10 percent of daily base flow, and the water will be returned back to its
source at the conclusion of hydrostatic testing. Furthermore, temporary effects on downstream
water quality would also be avoided by the measures described in Keystone’s CMRP and the
requirements found in Appendix Z of the 2014 Final SEIS.

During droughts, surface water withdrawal permits from larger rivers with existing water rights
(e.g., Platte River) would be regulated by state regulatory agencies to preserve existing water rights
and environmental requirements. If inadequate water is available from rivers, Keystone would use
alternative water sources nearby, such as local private wells or municipal sources for HDD

81



Keystone XL Project Biological Assessment

operations, hydrostatic testing, and dust control. Keystone has indicated that, in the event surface
water is unavailable, groundwater would be used for HDD operations, hydrostatic testing, and dust
control. Water would be purchased from nearby willing sellers and would not increase overall
groundwater use.

During HDD activities, an accidental release of pressurized drilling mud from the borehole, or
frac-out, could potentially occur. In some instances, the pressurized fluids and drilling lubricants
may escape the active bore, migrate through the soils, and come to the surface at or near the
construction site. Most leaks of HDD drilling fluids occur near the drill entry and exit locations
and are quickly contained and cleaned up. Frac-outs that may release drilling fluids into aquatic
environments are more difficult to contain primarily because bentonite readily disperses in flowing
water and quickly settles in standing water. While the HDD method poses a small risk of frac-out,
potential releases would be contained by BMPs that are described within the HDD contingency
plans required for drilled crossings. These contingency plans are prepared by the pipeline
contractor prior to construction. These practices include monitoring the HDD, monitoring
downstream for evidence of drilling fluids, and mitigation measures to address a frac-out should
one occur. If a frac-out were to release fluids into an aquatic environment, consequences to the
pallid sturgeon would be slight to nonexistent, because adult and larval pallid sturgeon prefer and
may even be dependent on high turbidity levels (USFWS 2014d). Frac-out response activities
could also result in short-term effects on aquatic resources. Frac-out response activities would
likely increase local boat and human traffic, which could alter the existing aquatic habitat or disturb
local flora and fauna.

Operations

Routine pipeline operations are not expected to affect the pallid sturgeon. According to Keystone’s
Pipeline Temperature Effects Study (Appendix E), the pipeline does have some effect on
surrounding soil temperatures, but the burial depth under rivers crossed using HDD (i.e., greater
than 25 feet below the river bottom) would avoid any temperature effects on river habitats.

Emergency repairs and other maintenance activities are not likely to result in effects on the pallid
sturgeon. Although the frequency, location, and extent of such activities cannot be predicted with
certainty, no effects on pallid sturgeon would be expected, as major river crossings are subject to
an intensive integrity management program stipulated by the USDOT (Integrity Management
Rule, 49 CFR 195) and require heavier wall pipe be used for HDD crossings. In the unlikely event
that emergency repairs would be required at major river crossings, HDD methods would again be
used and potentially suitable habitat for pallid sturgeon would be avoided.

Potential Spills

The likelihood of a spill occurring within the known range of the pallid sturgeon is shown in Table
3.2-7. By using known species ranges as opposed to surveyed habitat, a conservative estimate of
the likelihood of a spill affecting listed species is made. Therefore, the likelihood of spills
occurring within suitable habitat for this species would be lower than that listed in Table 3.2-7.
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Table 3.2-7

Likelihood of Spills Occurring within the Range of the Pallid Sturgeon

Resource
(Species Range)

Small Spills per Year

Medium Spills per
Year

Large Spills per Year

Estimated Years
Between Spills within
Species Range

0.2

0.04

0.005

5.0

Pallid Sturgeon

Any major river that could host pallid sturgeon at the planned crossing or downstream would be
crossed using an HDD method that would result in a burial depth of 25 feet or more below the
river bottom. In the event of a release, the crude oil would need to penetrate at least 25 feet of
overburden before reaching the river, thereby reducing the risk of crude oil reaching the river and
the potential for exposure. Additionally, as discussed above, these major river crossings are subject
to an intensive integrity management program stipulated by the USDOT and require heavier wall
pipe be used for the HDD method. As a result, it is highly unlikely that a release from the pipeline
would occur coincident with these locations. Outside of HDD locations, the pipe would be standard
thickness pipe and would be buried to the usual minimum depth (see Appendix C). Considering
that proposed HDD entry and exit points are all more than 300 feet from major rivers and that a
small spill is expected to spread radially no more than 150 feet (see Appendix C), it is expected
that only a medium spill or larger could spread far enough to reach a major river; the likelihood of
such a spill reaching a major river is estimated at approximately 0.004 times per year.

Spills or leaks may occur at or near crossings of tributaries of the rivers that could host pallid
sturgeon, potentially leading to oil being transported downstream. However, direct toxicity and
contamination in small, low-flow waterbodies would generally occur at the point of the release
because of the inability of the waterbody to transport and dilute the contaminants. Some toxicity
might persist in these streams for a few weeks or longer, until water washes out the toxic
compounds trapped in the sediment or until cleaner sediment covers the contaminated sediment.
In larger rivers, because of the large and rapid dilution of the oil relative to the flow volumes, the
accumulation of oil or constituents sufficient to cause toxic effects would likely be limited to back
eddies, calm water regions, and reservoir pools downstream of the release point.

If a significant release were to occur, federal and state laws would require cleanup. If the pipeline
were transporting dilbit at the time of a release to a river, cleanup may require specialized methods,
possibly including dredging, based on the tendency of dilbit to sink in water. Submerged dilbit
could result in a persistent source of contamination because of the slow rate of natural degradation
of this material. Thus, submerged dilbit could result in the slow release of dissolved hydrocarbons,
resulting in long-term effects on organisms. Removal of submerged product from a river can be a
difficult and long process, as observed in the response and cleanup efforts related to the July 2010
release in Marshall, Michigan, to the Kalamazoo River. Cleanup efforts to remove the submerged
oil from that river, including dredging, excavation, and aeration, continued for 4 years after the
spill (Parker 2014). Lighter or less viscous oils may spread more rapidly than dilbit, but may be
more amenable to recovery and natural degradation.

In the unlikely event of a spill entering a river, exposure to crude oil could result in toxicological
effects on pallid sturgeon. However, effects on pallid sturgeon are unlikely, due to the low
probability of a spill entering an area where pallid sturgeon may occur, the rarity of sturgeon in

83



Keystone XL Project Biological Assessment

these areas, and the low probability of the spill reaching concentrations in sufficient amounts to
cause toxic effects.

Power Infrastructure

The power line servicing PS-10 would cross the Milk River at three places within a meandering
0.85-mile stretch of river. Construction and operation of this line would involve no disturbance to
the river and therefore would not affect the pallid sturgeon or its habitat. Power infrastructure for
the proposed Project would have no effect on the pallid sturgeon because power lines would span
all rivers and streams and no in-stream work would occur.

3.2.45. Cumulative Effects

The Proposed Federal Decisions could potentially have minor effects on the pallid sturgeon within
its range in the Milk, Missouri, Yellowstone, and Platte Rivers due to the potential for
impingement and entrainment during project-related water withdrawals.

Incremental effects on streams and riparian habitats from future non-federal pipeline projects, as
well as other project types that have the potential to affect aquatic habitats, could result in
cumulative effects to the pallid sturgeon as a result habitat degradation. Additionally, the
accidental spread of aquatic invasive species could also increase cumulative effects on the pallid
sturgeon. Introduced non-native species can compete with native species and transmit diseases that
could adversely affect pallid sturgeon. Aquatic invasive species (either plant or animal) can be
introduced into waterways and wetlands and can be spread by improperly cleaned vehicles and
equipment operating in water, stream channels, or wetlands (Cowie and Robinson 2003; Fuller
2003). However, existing pipelines, active and abandoned mining sites, Williston basin oil and gas
fields, and landfill sites in Montana, the Dakotas, and Nebraska are not noted to have had long-
term effects on fisheries. Potential cumulative effects in the Platte River basin are described in
further detail in a programmatic Biological Opinion on the Platte River Recovery Implementation
Program (USFWS 2006) and incorporated by reference, although the current action area is only a
small portion of the area evaluated in that programmatic Biological Opinion.

Therefore, given the minor potential effects from the proposed Project and the limited additional
effects from future non-federal projects, the proposed Project is not likely to contribute to
cumulative effects in combination with any reasonably certain future activities within the action
area.

3.2.4.6. Determination

Effect on the Species

The proposed Project and, therefore, the Proposed Federal Decisions “may affect, but is not likely
to adversely affect” the pallid sturgeon. This determination is based on Keystone’s plan to use the
HDD crossing method for large rivers and Keystone’s commitment to follow conservation
measures, including restrictions on water withdrawals. None of the potential effects would occur
on or near federal lands or waters, except possibly where the BLM and USACE are involved with
the crossing of the Missouri River just below the Fort Peck Project. Although it is possible that a
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spill event could result in effects on this species, such an effect would be unlikely, considering the
low probability of a spill, the low probability of a spill in a river reach where pallid sturgeon are
present, and the low probability of a spill reaching sufficient amounts to cause toxic effects. In the
unlikely event of a leak, the crude oil would need to penetrate a significant amount of overburden
before reaching the river, thereby reducing the risk of crude oil reaching the river and, therefore,
the potential for exposure.

3.2.5. Topeka Shiner—Endangered

3.2.5.1. Natural History and Habitat Association

The Topeka shiner was federally listed as endangered on December 15, 1998 (Endangered and
Threatened Wildlife and Plants; Final Rule To List the Topeka Shiner as Endangered, 63 Fed. Reg.
69008 [December 15, 1998]). The species’ historical range overlaps lowa, Kansas, Minnesota,
Missouri, Nebraska, and South Dakota (USFWS 2018e). The adult population size of the Topeka
shiner is unknown but probably exceeds 10,000 in total (IUCN 2014).

The Topeka shiner is normally found in slow-flowing, cool, clear, prairie creeks or spring-fed
pools in larger streams. This species prefers pool-like areas that are outside the main channel
courses, in contact with groundwater, and that contain vegetation and areas of exposed gravel.
Typical substrates used by the Topeka shiner include gravel, rubble, sand, or bedrock with some
silt. Insects make up their typical diet (e.g., midges, mayflies); other food items include plant
matter, algae, and the eggs of other fish (NGPC 2012; USFWS 2018f).

Topeka shiners spawn from May into the summer, with males establishing and defending
territories of approximately 1.6 feet in diameter. The lifespan of an individual Topeka shiner is
approximately 3 years, and adults have a mean length of 1.4 inches, 1.7 inches, and 2.1 inches at
ages 1, 2, and 3 years, respectively (NGPC 2012; USFWS 2018f).

USFWS has designated critical habitat for Topeka shiner in five different watersheds (Endangered
and Threatened Wildlife and Plants; Final Designation of Critical Habitat for the Topeka Shiner,
69 Fed. Reg. 44735 [July 27, 2004]; Endangered and Threatened Wildlife and Plants; Final
Designation of Critical Habitat for Topeka Shiner, 70 Fed. Reg. 15239 [March 25, 2005]),
including the Elkhorn River watershed in Madison County, Nebraska. Areas designated as critical
habitat for the Topeka shiner are either occupied by the species or provide critical links between
occupied habitats (USFWS 2014b). Within the Elkhorn River watershed, only one stream segment,
a segment of Taylor Creek, was designated as critical habitat for Topeka Shiner.

Threats to this species include degradation of riparian corridors, gravel removal, vegetation
clearing, stream channelization, groundwater withdrawals, and reduced flows. It is unknown
whether the Topeka shiner is able to move between tributaries (i.e., tributary hop) to escape adverse
conditions; however, it is generally believed that movement over long distances is not likely for
this species. Key conservation measures for the Topeka shiner include maintaining hydrology and
helping protect water quality (e.g., minimizing fertilizers, pesticides, sedimentation) within the
watershed (NGPC 2012).
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3.2.5.2. Potential Presence in Action Area

There is no potential for this species to occur in waters or near lands involved in the Proposed
Federal Decisions, as the species does not occur in any counties containing waters involved in the
Proposed Federal Decisions, with the potential exception of USACE actions as described below.
However, the species may occur near other portions of the proposed Project.

In the general region surrounding the action area, the estimated current range of the Topeka shiner
is very localized, limited to a portion of Madison (USFWS 2017b) and Stanton counties (NGPC
2011; NNHP 2019) in Nebraska. In this area, the MAR portion of the pipeline would pass through
Union Creek and through several small tributaries in the Taylor Creek system. The MAR would
not cross the designated critical habitat segment within Taylor Creek itself. A map showing the
MAR, the Topeka shiner range, and Union Creek can be found in the 2018 MAR Draft SEIS as
Figure 3.7-3 (Department 2018).

Surveys for the Topeka shiner were conducted on May 1, June 19, and August 2, 2018, to
determine the fish species present within the portions of Union Creek and the Taylor Creek system
crossed by the MAR (Keystone 2018a), whereas other streams were previously surveyed in 2013
(Appendix H, Special-Status Fish 2013 Survey, and Appendix I, Union Creek Topeka Shiner
Survey Report). The Topeka shiner was not observed during any surveys. The surveys noted that
Union Creek within this location is a degraded stream system that experiences rapid changes in
flow and turbidity as a result of a surrounding landscape dedicated to intensive row cropping. The
substrate was clay, which is not suitable habitat for this species. A review of fish community data
over the decades indicates the community has become homogenized over time, and the possibility
of the Topeka shiner residing in the stream at the pipeline crossing is considered highly remote
(EcoCentrics and WESTECH 2018). Field visits to the proposed crossings of small tributaries of
the Taylor Creek system, including North Taylor Creek, revealed that the habitat was degraded,
and in some locations did not contain water (Keystone 2018a). Only one crossing intersected a
perennial stream, and this feature was too small to support the Topeka shiner.

The USACE may issue verifications in Nebraska under Section 404 of the Clean Water Act for
proposed Project activities involving dredging or filling in rivers, streams, or wetlands. USACE
anticipates receiving PCNs under Nationwide Permit 12 from Keystone once Section 7 ESA
consultation is completed with USFWS. Additional PCNs may be submitted for USACE review
along other portions of the proposed Project. PCNs are anticipated for other portions of the
proposed Project for USACE review, including those that would cross wetlands and waters within
the proposed pipeline corridor in Nebraska.

3.2.5.3. Conservation Measures

The limited movement ability of the Topeka shiner indicates that recent pre-construction surveys
are likely to accurately reflect the presence or probable absence of Topeka shiners at a given
location. Keystone will apply the following conservation measures as part of the proposed Project
to avoid and minimize effects on the Topeka shiner and potentially suitable habitat for the species.

e Crossing of Union Creek will be completed using HDD, resulting in a pipeline burial depth of
25 feet or greater.
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o Keystone will implement measures identified in the HDD contingency plan, including
monitoring of the HDD bore, monitoring downstream of the HDD site for evidence of drilling
fluids, and mitigation measures should a frac-out occur.

e Pre-construction presence/probable absence surveys of Union and Taylor creeks will be
completed during the year of construction.

e A dry crossing method or HDD will be used if the Topeka shiner is identified during pre-
construction surveys.

o Keystone will ensure that water required for HDD operations or hydrostatic testing will be
sourced from locations without Topeka shiner presence.

e Keystone will maintain at least a 100-foot setback from the water’s edge for any HDD drill
pads, should the HDD method be used.

e Keystone will implement BMPs outlined in the CMRP to prevent and minimize sediment
runoff from construction areas from entering receiving streams that may provide potentially
suitable Topeka shiner habitat.

e Broadcast applications of pesticides or herbicides will be avoided near water bodies.
o Keystone will avoid water depletions within occupied river basins.

e Upstream and downstream fish passage will be maintained during any stream habitat
disturbance.

e The intake end of any water withdrawal pump will be screened with mesh having openings no
larger than 0.125 inch. Water velocity at the screen will not exceed 0.5 feet per second, and
the intake screens will be checked periodically for fish impingement. Should a Topeka shiner
become impinged against the screen, all pumping operations will immediately cease and the
compliance manager for Keystone will immediately contact the USFWS to determine if
additional protection measures will be required. An environmental inspector will be present
every day during water withdrawals to ensure compliance with permit conditions and to ensure
that Keystone’s commitments are met.

3.2.54. Effects of the Action

Pipeline Construction

The proposed pipeline construction is unlikely to affect the Topeka shiner or its habitat, primarily
because none of the proposed pipeline corridor would encounter potentially suitable habitat.

All water withdrawals would be conducted consistent with permit requirements, and intake hoses
would be screened to prevent entrainment of fish. Protections for aquatic life during water
withdrawal for HDD would be implemented for all proposed water sources. All water withdrawals
would be limited to less than 10 percent of the baseline daily flow. Construction timing
considerations and BMPs for maintaining water quality and flow would reduce potential impacts
on protected species. In addition, all planned water sources in are major streams and are generally
unsuitable as habitat for the Topeka shiner.
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The primary potential construction-related effects would be exposure to small fuel spills and leaks
from construction machinery. Effects of construction-related spills would be unlikely, temporary,
and minimal because all hazardous materials such as fuels and oils would be stored at least 100 feet
away from surface waters, and these types of spills or leaks generally are small in volume and are
cleaned up quickly. According to Keystone’s CMRP, hazardous materials, chemicals, fuels, and
lubricating oils would not be stored, staged, or transferred (other than possible refueling) within
100 feet of any waterbody or wetland.

In some instances, pressurized fluids and drilling lubricants used in the HDD process have the
potential to escape the active HDD bore, migrate through the soils, and come to the surface at or
near the crossing construction site, an event commonly known as a frac-out. Precautionary
measures identified in a required HDD contingency plan would be implemented, including
monitoring of the directional drill bore, monitoring downstream for evidence of drilling fluids, and
mitigation measures to address a frac-out should one occur. Keystone has developed an HDD
contingency plan defining specific responsibilities, procedures, and actions necessary to manage
the detection of and response to drilling fluid releases. As discussed above in Section 3.2.5.2,
Union Creek at this crossing is a degraded stream system that experiences rapid changes in flow
and turbidity as a result of a surrounding landscape dedicated to intensive row cropping; this area
lacks suitable habitat and is considered highly unlikely to contain Topeka shiner. Frac-out response
activities could involve increased local equipment activity and human traffic, which could alter
the existing aquatic habitat and disturb local flora and fauna. However, the existing substrate is
clay, similar to the bentonite clay that is the main component of drilling fluid, and neither Topeka
shiner individuals nor suitable habitat appear to occur at the HDD location.

The proposed Project would implement the sediment and erosion control measures in Keystone’s
CMREP to avoid and minimize the potential effects of erosion and sedimentation. As discussed in
Section 3.2.5.2, only one proposed crossing intersects a perennial stream, and photographs indicate
that this feature is too small to convey any construction-related sediment the approximately
8.6 river miles downstream to the designated critical habitat in Taylor Creek (Keystone 2018a).

Operations

According to Keystone’s Pipeline Temperature Effects Study (Appendix E), the proposed pipeline
would have some effect on surrounding soil temperatures, primarily at pipeline depth. There is
limited information on the effects of pipeline temperatures in relation to surface water and wildlife.
Because the pipeline would be buried greater than 25 feet below the Union Creek bottom using
the HDD method, temperature effects would be negligible. Crossings completed using techniques
other than HDD would be buried less deeply, but not shallower than 4 feet, and would likely have
only minor effects on the temperatures of creek waters or sediments (see Appendix E, Pipeline
Temperature Effects Study).

Emergency repairs and other maintenance activities are not likely to affect the Topeka shiner.
Regular maintenance activities would utilize the conservation measures and BMPs described
above. However, emergency repairs may be completed at any time and using any equipment
necessary to complete the repairs. Although the frequency, location, and extent of such activities
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cannot be predicted with certainty, no effects on Topeka shiner would be expected, as the species
has not been documented in previous surveys and the habitat that is present at the proposed
crossings is highly degraded. As described in the above conservation measures, additional surveys
for the species will be conducted prior to initial construction. Should Topeka shiners be
documented in the future, crossings of occupied habitat will occur via HDD or dry crossing
methods.

Potential Spills

The likelihood of a spill occurring within the known range of the Topeka shiner is shown in Table
3.2-8. By using known species ranges as opposed to surveyed habitat, a conservative estimate of
the likelihood of a spill affecting listed species is made. Habitat surveys have been completed as
described above; these found that suitable habitat for listed species was absent from the survey
corridor within much of the species’ known ranges. Therefore, the likelihood of spills occurring
within suitable habitat for this species would be lower than that listed in Table 3.2-8.

Table 3.2-8 Likelihood of Spills Occurring within the Range of the Topeka Shiner

Resource Estimated Years

(Species Range)

Small Spills per Year

Medium Spills per
Year

Large Spills per Year

Between Spills within
Species Range

Topeka Shiner

0.03

0.005

0.0008

33.3

The Union Creek HDD crossing would result in a burial depth of 25 feet or more below the creek
bottom. In the event of a release, the crude oil would need to penetrate at least 25 feet of overburden
before reaching the river, thereby reducing the risk of crude oil reaching the creek and the potential
for exposure. As a result, it is highly unlikely that a release from the pipeline would reach the creek
at this location.

At planned crossings of tributaries in the Taylor Creek system, 2018 field surveys revealed that
only five of the planned crossing locations contained water, only one was a perennial stream, and
none contained Topeka shiner or suitable habitat (Keystone 2018a). The distances from these
locations to Taylor Creek proper range from 3.51 river miles to 8.63 river miles (Keystone 2018a).
Considering the low flow rates evident in photographs from field surveys (Keystone 2018a), it is
unlikely that a spill occurring at any of these locations would reach the habitat in Taylor Creek
before being contained by emergency response actions described in Appendix C; considering this
along with the low probability of a spill occurring anywhere within the range of this species, it is
highly unlikely that a release from the pipeline would coincide with the presence of Topeka shiner
individuals or suitable habitat.

If a significant release were to occur, federal and state laws would require cleanup. If the pipeline
were transporting dilbit at the time of a release to a river, cleanup may require specialized methods,
possibly including dredging, based on the tendency of dilbit to sink in water. Submerged dilbit
could result in a persistent source of contamination because of the slow rate of natural degradation
of this material. Thus, submerged dilbit could result in the slow release of dissolved hydrocarbons,
resulting in long-term effects on organisms. Removal of submerged product from a stream can be
a difficult and long process, as observed in the response and cleanup efforts related to the July
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2010 release in Marshall, Michigan, to the Kalamazoo River. Cleanup efforts to remove the
submerged oil from that river, including dredging, excavation, and aeration, continued for 4 years
after the spill (Parker 2014). Lighter or less viscous oils may spread more rapidly than dilbit, but
may be more amenable to recovery and natural degradation.

Direct contact with a crude oil spill could result in effects on Topeka shiners due to oiling of
individuals or eggs or oil ingestion from consumption of contaminated prey. While these exposure
routes have the potential to cause effects on individuals, the likelihood of effects on the Topeka
shiner is very low, considering the low probability of a spill and the low probability of the spill
coinciding with the presence of Topeka shiner individuals or suitable habitat.

Power Infrastructure

There is no proposed electrical infrastructure within the range of the Topeka shiner. Therefore, the
proposed power infrastructure would not affect the Topeka shiner or its habitat.

3.2.55. Cumulative Effects

The proposed Federal Decisions have the potential to result in temporary effects on the Topeka
shiner within its range in Nebraska, if present in the action area. However, effects, if any, are
highly unlikely to occur given the general lack of known occurrences and the lack of potentially
suitable habitat for the species within the action area.

Incremental effects on streams and riparian habitats from future non-federal pipeline projects, as
well as other project types that have the potential to affect aquatic habitats, could result in
cumulative effects to the Topeka shiner as a result habitat degradation. Additionally, the accidental
spread of aquatic invasive species could also increase cumulative effects on the pallid sturgeon.
Introduced non-native species can compete with native species and transmit diseases that could
adversely affect Topeka shiner. Aquatic invasive species (either plant or animal) can be introduced
into waterways and wetlands and can be spread by improperly cleaned vehicles and equipment
operating in water, stream channels, or wetlands (Cowie and Robinson 2003; Fuller 2003).
However, existing pipelines, active and abandoned mining sites, Williston basin oil and gas fields,
and landfill sites in Montana, the Dakotas, and Nebraska are not noted to have had long-term
effects on fisheries. Additional potential cumulative effects in the Platte River basin are described
in further detail in a programmatic Biological Opinion on the Platte River Recovery
Implementation Program (USFWS 2006) and incorporated by reference, although the current
action area is only a small portion of the area evaluated in that programmatic Biological Opinion.

Therefore, based on the temporary and unlikely effects of the proposed Project and the limited
effects from future, non-federal projects, the proposed Project is not likely to contribute to
cumulative effects in combination with any reasonably certain future activities within the action
area.
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3.2.5.6. Determination

Effect on Critical Habitat

USFWS has designated critical habitat for Topeka shiner in, among other places, a segment of
Taylor Creek from where it flows into T22N, R2W, Sec. 22 to its confluence with Union Creek in
Madison County, Nebraska (Endangered and Threatened Wildlife and Plants; Final Designation
of Critical Habitat for the Topeka Shiner, 69 Fed. Reg. 44735 [July 27, 2004]; Endangered and
Threatened Wildlife and Plants; Final Designation of Critical Habitat for Topeka Shiner, 70 Fed.
Reg. 15239 [March 25, 2005]).

The proposed Project would cross ten mapped tributaries to Taylor Creek; however, it would not
cross any part of Taylor Creek proper, including the portion designated as critical habitat. Field
surveys on May 1, 2018, found that none of the crossings of the tributaries to Taylor Creek were
suitable habitat for the Topeka Shiner. In fact, four of the ten mapped crossings, including what is
supposed to be North Taylor Creek, were found to be dry portions of agricultural fields with no
discernable stream present (Keystone 2018a). None of these crossings would require HDD or dry
crossing to avoid sedimentation or other effects on Topeka shiner habitat.

Therefore, the proposed Project would have no effect on critical habitat for the Topeka shiner.

Effect on Species

The proposed Project and, therefore, the Proposed Federal Decisions “may affect, but is not likely
to adversely affect” the Topeka shiner. However, no effects are anticipated on federal lands. This
determination is based on Keystone’s commitment to conduct pre-construction surveys and avoid
effects on individuals within occupied streams. Although it is possible that a spill event could
result in temporary effects on this species, the probability of effects on the Topeka shiner is low,
due to the low probability of a spill, the likelihood that most spills would be very small in size, and
the very low probability of the spill coinciding with the presence of individual Topeka shiners.

3.2.6. American Burying Beetle—Endangered

3.2.6.1. Natural History and Habitat Association

The American burying beetle was federally listed as endangered on July 13, 1989 (Endangered and
Threatened Wildlife and Plants; Determination of Endangered Status for the American Burying Beetle,
54 Fed. Reg. 133 [July 13, 1989]). The American burying beetle has historically been recorded in
35 states in the eastern and central United States. Populations declined from the 1920s to the 1960s
and the American burying beetle is currently found only in a small portion of its former range. In 1983
the American burying beetle was included as an endangered species in the Invertebrate Red Book
published by the International Union for the Conservation of Nature (ENSR 2008). No critical habitat
has been designated for this species. The USFWS has recently completed a species status assessment
for the American burying beetle (USFWS 2019f) and has proposed downlisting this species from
endangered to threatened (84 Fed. Reg. 19013).
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The American burying beetle is the largest carrion-feeding insect in North America reaching a length
of about 1.6 inches and a weight of up to 0.1 ounce. Like other carrion beetles, American burying
beetles search the environment for fresh carcasses, which they use for feeding and rearing of offspring
(Milne and Milne 1976; USFWS 2012). During the daytime, American burying beetles are believed
to bury under the vegetation litter to avoid desiccation and predators.

Considering the broad geographic range formerly occupied by the American burying beetle, it is
unlikely that vegetation or soil type were historically limiting. Unlike other burying beetles, no strong
correlation with vegetation or soil type seems to exist, but it strongly prefers moist soils (Creighton et
al. 1993; Hoback 2016; Jurzenski et al. 2011). There is a strong negative association between the
presence of this species and cultivated croplands (Leasure and Hoback 2017). American burying
beetles appear to decline in response to habitat fragmentation and increases in row crop agriculture
(Bishop et al. 2002). There are no comprehensive life history studies that provide information on
exactly where beetles overwinter (depth in soil, whether frozen or unfrozen locations used) or the exact
cues for American burying beetle emergence from the ground (soil temperature, soil moisture,
combinations, other). The species has been found in mesic areas such as wet meadows, streams, and
wetlands in association with relatively undisturbed semi-arid, sandhill, and loam grasslands. Such areas
often, but not always, have a thick stand of grassland vegetation with some woody vegetation. No
critical habitat has been designated for this species.

Based on their historical wide ranging distribution and occurrence in northern states where soil
temperatures decline to below freezing during winter, Dr. Wyatt Hoback, who has studied the
American burying beetle for more than 10 years, considers that American burying beetles likely have
adapted an overwinter survival strategy that requires either freezing or cooling to very near freezing
that slows metabolism to a point that fat reserves are sufficient to last over winter until emergence in
late May or early June. Hoback and Conley (2014) studied a related species, N. orbicollis, in Nebraska
and found that overwintering beetles moved up and down within the soil based on temperature, mostly
residing just below the frost line.

The primary causes for the decline of the American burying beetle are thought to be pesticide use and
habitat loss, degradation, and fragmentation, which correspond to a decrease in the availability of
suitable carrion (Bedick et al. 1999; Jurzenski 2012). Developed land and land that has been converted
to agricultural, grazing, and other uses often favors scavenging mammals and birds that compete with
carrion beetles for carrion. Additionally, these types of habitat alterations have generally led to declines
in ground nesting birds, which probably historically provided a large portion of the carrion available.

Climate change may also present a substantial risk to the resiliency of this species, through higher
temperatures and drier conditions (USFWS 2019f). The USFWS (2019f) analyzed two future climate
scenarios: high and moderate emissions levels. Under the high emissions levels scenario, American
burying beetle populations in the Southern Plains and Northern Plains analysis areas, which include
the action area, were all predicted to be extirpated under the high emissions level of climate change by
2070-2099. With moderate emissions levels of climate change, the viability of the species would
potentially be limited to northern analysis areas in Nebraska, South Dakota, New England, and
possibly reintroductions in Ohio. However, the Sand Hills would be the only high resiliency population
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remaining, and the Niobrara River population may be the only moderate resiliency population by 2070-
2099 (USFWS 2019f).

Fire suppression in prairie habitats allows the encroachment of woody plant species, particularly the
eastern red cedar (Juniperus virginiana), which is thought to degrade habitat for burying beetles by
limiting their range to forage for carrion. The red imported fire ant (Solenopsis invicta), which has
extended its range in the southeastern and south central United States and is most numerous in open,
disturbed habitat, has also been identified as a cause for the decline of the American burying beetle
(USFWS 2008a).

Like other carrion beetles, American burying beetles search the environment for fresh carcasses which
they use for feeding and rearing of offspring. Because carrion is a typically limited resource, the
discovery of a carcass often occurs within 2 days, but has been reported to occur as quickly as
35 minutes post-death (Milne and Milne 1976). Usually, multiple individuals comprising several
species discover the carcass. As the beetles arrive at the carcass, a fierce competition erupts. This
competition can lead to damage to beetles including loss of legs, antennae, and even mortality (Bedick
etal. 1999).

If the carcass is fresh and is of appropriate size, competition ensues until there is only a single beetle
pair occupying the carcass. This pair is generally the largest male and female of the largest species that
discovered the carcass with the other beetles either being driven away or being wounded by the
victorious pair and not surviving (Wilson and Fudge 1984). The victorious pair will then work
cooperatively to quickly entomb the acquired carcass. This behavior seems to have evolved out of
necessity to remove the carcass from the realm of discovery by other invertebrate burying beetles as
well as vertebrate scavengers. Studies have demonstrated that there is an intense competition between
flies and ants for the resources present in the carcass (Scott 1998). If flies discover and reproduce on
the carcass before burying beetles arrive, the developing fly larvae can quickly consume all the
nutrients within the carcass effectively eliminating the carcass as a reproductive resource for the
beetles. If the carcass is discovered by ants, adult beetles must defend the carcass and sometimes
become victims of aggressive ant colonies (Ratcliffe 1996).

After finding a suitable burial locality, the parental beetles will begin plowing under the carcass
creating a compacted depression that will become the final resting place for the carcass. As the carcass
falls into the depression through the action of gravity, it is forced into a tight ball by the beetles. The
carcass is further molded into a tight ball as the beetles move over the carcass and remove the fur or
feathers (Milne and Milne 1976).

3.2.6.2. Potential Presence in Action Area

The American burying beetle occurs in South Dakota and Nebraska, but it does not occur in North
Dakota or Montana. Figure 3.2-7 and Figure 3.2-8 show the results of two recent models of American
burying beetle distribution. In Nebraska, the American burying beetle has been observed from April 1
to October 29, with peak periods of activity extending from June through August. Generally, July is a
time when adults go underground to reproduce and cannot be captured during surveys.

The proposed Project includes approximately 596 miles of pipeline and approximately 271 miles of
electric power lines through South Dakota and Nebraska. Reconnaissance surveys of habitat suitability
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along the pipeline ROW within South Dakota and Nebraska were conducted from 2008 to 2012, and
in 2014, 2016, and 2018, and habitat was rated based on the Nebraska habitat rating system, which
reflects the potential for American burying beetle occurrence based on general habitat characteristics
(Hoback 2010, 2012; Figure 3.2-9). The entire proposed Project ROW and off-ROW work areas such
as construction yards, construction camps, pump stations, and pipe yards were rated using this system
where they fell within the range of the American burying beetle.
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The following habitat rating criteria were used in Nebraska and South Dakota where field
reconnaissance was performed in 2013 and/or 2018:

e 5. Prime: Undeveloped wet meadows with some trees, especially cottonwoods (Populus
deltoides), or forest areas visible. Water sources are available including the presence of a river,
stream, or sub-irrigated soils (water is close to the surface as a result of shallow aquifer).
Cropland is not visible within the mile segment, or is more than 2 miles away.

e 4. Good: Native grassland species (tall or mixed grass prairie) with forbs. Low wetland
meadows that are grazed by cattle or used for haying. Trees, usually cottonwoods, present.
Sources of water are within 1 mile, but the area has either some cropland or sources of light
pollution including yard lights, or houses within 1 mile.

e 3. Fair: Grassland with exotic species such as brome grass (Bromus spp.). Soil moisture
content is lower than for prime or good habitat. Row crop agriculture is located within 1 mile.

e 2. Marginal: Potential habitat restricted to one side of the ROW, with row crop agriculture on
one side or dry, sandy, upland areas with exposed soil and scattered dry-adapted plants such
as yucca (Yucca spp.).

e 1. Poor: Both sides of the ROW with row crop agriculture or habitat with the potential for
large amounts of light pollution and disturbance associated with town or city edge.

New locations within the proposed Project footprint that were added after the 2018 field surveys
were rated for habitat quality based on high-resolution satellite imagery using the following criteria
(Appendix W, American Burying Beetle Sampling Report June 2019):

e 5. Prime: Low wetland meadows dotted with old growth cottonwoods. Sub-irrigated, well-
watered soils. Little or no cropland visible.

e 4. Good: Possesses some “Prime” characteristics. Presence of cropland or several sources of
light pollution. Distance from a shoreline.

e 3. Fair: Savannah type habitat interspersed with row crop agriculture. Agriculture located
within 2 miles of either side of habitat.

e 2. Marginal: Predominantly agriculture-impacted or dry upland areas.

e 1. Poor: Low-lying grassland. Heavily cropped. Areas of blowout and floodplain. Potential for
excessive light pollution.

South Dakota

The American burying beetle is found in South Dakota in Tripp, Todd, Bennett, and Gregory
counties; the proposed Project does not enter Todd or Bennett counties. American burying beetles
have been collected in the 1990s from Todd, Tripp, and Gregory counties (Backlund and Marrone
1997). More recent data are only available from Tripp and Gregory counties. Surveys in 2005
unrelated to the proposed Project revealed that American burying beetles are concentrated in Tripp
County, where the population is estimated to be approximately 1,000 individuals in an area of
approximately 54,363 acres (Backlund et al. 2008). Surveys in southwestern Gregory County in
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2019 unrelated to the proposed Project captured American burying beetles at two sites more than
2 miles from the proposed Project, but the other six valid trap sites did not capture American
burying beetles; the data indicate that the population density in Gregory County may be less than
in Tripp County (Hoback 2019).

Sampling Results

Intensive sampling in and near a portion of the action area was conducted in 2019 in Tripp County.
Sampling in 2019 occurred in June (Appendix W, American Burying Beetle Sampling Report June
2019) and August (Appendix X, American Burying Beetle Sampling Report, Tripp County, South
Dakota, August, 2019). In June, 19 out of 28 traps captured one or more American burying beetle,
resulting in a total of 120 individuals captured at least once. This indicates that the American
burying beetle occurs in relatively high densities. In August, 17 out of 30 traps captured a total of
42 American burying beetles. Of these, 22 were post-reproductive and 20 were young adults.
Weather conditions for trapping were suitable, but numbers of individuals captured were lower
than in June, possibly because of abnormally high rainfall during the breeding season. Seven trap
sites that were occupied in June revealed no individuals in August, whereas three trap sites
captured individuals in August but not in June. The American burying beetle was detected at 23 of
30 trap sites in at least 1 month (Figure 3.2-13). No individuals were captured in either month at
the northernmost trap site, approximately 4 miles south of the town of Winner.

Habitat Suitability

Modeling by Jenkins et al. (2018) suggested that the American burying beetle is most likely to
occur in relatively undisturbed sites in the loess prairie ecoregion in southern Tripp County.
Jenkins et al. (2018) surveyed for this species in 2014, 2016, and 2018 in an attempt to define the
northern and western limits of its current occupied range. The results of the surveys and subsequent
modeling showed that the population in South Dakota continues to occupy central and southern
Tripp County. To the east of Tripp County, expanding agriculture has rendered the region less
suitable for the American burying beetle.

The best habitat for the burying beetles in South Dakota is similar to that for the northern Nebraska
population and consists of wet meadows in sandy soils with scattered cottonwoods trees. The
habitat quality ratings from 2013 have been re-analyzed in 2018, or, for some locations, 2019, to
reflect current conditions. A summary of the current habitat ratings is shown in Table 3.2-9. The
re-analysis revealed a substantial decrease in suitable habitat in the proposed pipeline corridor in
South Dakota, mostly resulting from increased development of agriculture (e.g., center-pivot corn
fields). Although in 2013, 22 miles of pipeline ROW were prime habitat, only 4 miles of pipeline
ROW were prime habitat in 2018/2019. New agricultural developments near the ROW have
reduced the habitat ratings to fair, marginal, or poor. Neither the route in South Dakota nor the
rating scale has changed.
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Table 3.2-9 Suitability Ratings of American Burying Beetle Habitat along Proposed
Pipeline in South Dakota

Year County Prime (miles) Good (miles) Fair (miles) Marginal (miles)
2013 Tripp 25 8 0 2
2018/2019 Tripp 4 12 10 5

The proposed Project pipeline in South Dakota would cross approximately 4 miles of prime
habitat, 12 miles of good habitat, 10 miles of fair habitat, and 4 miles of marginal habitat. American
burying beetles are unlikely to occur in marginal habitat and are considered absent from poor
habitat.

Two proposed electric power lines to pump stations in South Dakota are within range of the
American burying beetle, those to PS-20 and PS-21. The power line to PS-20 would lie in the
northwest corner of Tripp County, mostly outside of the current range of this species. While recent
surveys not associated with the proposed Project (Jenkins et al. 2018) captured American burying
beetles in central Tripp County south of the town of Winner, no traps were set in the northwestern
part of the county. Results of only four trap sites to the north and west of Winner have been
reported, none of which captured American burying beetles (Backlund et al. 2008). Therefore, the
power line to PS-20 is assumed to overlap the occupied range of this species only to the south of
U.S. Route 18. This power line would be approximately 20.5 miles long, but only approximately
2.7 miles would lie within the range of the species, within which the approximately 16.5 acres of
ROW were rated as marginal habitat (Appendix W, American Burying Beetle Sampling Report
June 2019).

The ROW for the power line to PS-21 would overlap approximately 56 acres of prime, 47 acres
of good, 17 acres of fair, and 5 acres of marginal habitat (see Table 3.2-10). No portion of the line
overlaps unsuitable (“poor”) habitat or extends beyond an 18.6-mile buffer around all known
capture locations since 2001 (USFWS 2019f); however, the northern portion of the line, as well as
the proposed rebuild of WAPA’s Gregory substation, would lie outside of the likely occupied
range of this species based on habitat modeling (see Figures 3.2-7 and 3.2-8) (SDNHP 2019;
Leasure and Hoback 2017; Jenkins et al. 2018). WAPA’s substation rebuild would occur within
approximately 6 acres of marginal habitat, but outside the likely occupied range of the species.

Table 3.2-10 Suitability Ratings of American Burying Beetle Habitat in South Dakota along
Power Line to PS-21

County Mile Prime Good Fair Marginal
Gregory 0 X*
Gregory
Gregory
Gregory
Gregory
Gregory
Gregory
Gregory

*

*

*

~N|jo|la|ls|lw|N|ek
XXX | X

*

100



Keystone XL Project Biological Assessment

County Mile Prime Good Fair Marginal

Gregory 8 X

Gregory 9 X

Gregory 10 X

Gregory 11 X

Gregory 12 X

Gregory 13 X

Gregory 14 X

Gregory 15 X

Gregory 16 X

Gregory 17 X

Tripp 18 X

Tripp 19 X

Tripp 20.54 X

Total Miles 8.54 3+5" 3 1

* = outside of the likely current occupied range of the species

Nebraska

In Nebraska, American burying beetle populations are known to occur in Blaine, Boone, Brown,
Cherry, Custer, Dawson, Frontier, Gasper, Holt, Keya Paha, Lincoln, Loup, Rock, Thomas,
Valley, and Wheeler counties, and may occur elsewhere in Nebraska (Figure 3.2-7 and Figure 3.2-
8). NNHP reports documented occurrences in Boyd, Holt, Keya Paha, and Rock counties (2019).
Most of the American burying beetles in Nebraska are concentrated in the Sand Hills region.
However, the proposed Project avoids the Sand Hills region. In addition, recent sampling has failed
to detect this species anywhere along the MAR or in Antelope County. Therefore, the proposed
Project overlaps the range of this species in Nebraska only within Keya Paha, Boyd, and Holt
counties.

In Nebraska, the USACE may issue verifications under Section 404 of the Clean Water Act for
proposed Project activities involving dredging or filling in rivers, streams, or wetlands. USACE
anticipates receiving PCNs under Nationwide Permit 12 from Keystone once Section 7 ESA
consultation is completed with USFWS. Additional PCNs may be submitted for USACE review
along other portions of the proposed Project. PCNs are anticipated for other portions of the
proposed Project for USACE review, including those that would cross wetlands and waters within
the proposed pipeline corridor in Nebraska.

Sampling Results

Intensive sampling in and near the Nebraska portion of the action area was conducted in 2012,
2018, and 2019.

During the summer of 2012, American burying beetle surveys were conducted at 54 sites in
northern Keya Paha, Holt, Antelope, and Boyd counties (Hoback 2012). Surveys occurred between
August 2 and August 17, 2012, using standard traps baited and checked for five trap-nights
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following USFWS and NGPC approved survey methods. Traps were set on road shoulders of state
and county highways within suitable habitat.

During August 2012 surveys, American burying beetles were found in Holt and Keya Paha
counties (Appendix J, 2012 Results of Survey for American Burying Beetle, Nicrophorus
americanus, in Northern Keya Paha, Western Boyd, Eastern Holt, and Antelope Counties). No
American burying beetles were found in Boyd or Antelope counties. In Keya Paha County,
American burying beetles were found at nine locations of 14 new sites surveyed. In Holt County,
American burying beetles were found at 19 new sites of 29 sites surveyed (Figure 3.2-10 and
Figure 3.2-11). Capture rates ranged from 0 to 2.8 American burying beetles per trap-night
(Hoback 2012). Because burying beetles are susceptible to desiccation (drying out) (Bedick et. al
2006), capture rates are likely to have been affected by the drought in Nebraska during summer
2012; American burying beetle abundance in these counties may have been higher under normal
weather conditions, although control trap results do not suggest this.

Control traps were deployed during sampling at sites in Holt County, where American burying
beetles were known to be numerous. These traps produced between 0.7 and 7.0 American burying
beetles per trap-night (Hoback 2012). The control trap success suggests that populations of
American burying beetles to the east of the NDEQ-identified Sand Hills Region are not as dense
as populations that occur in the Sand Hills.
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Figure 3.2-10 Results of 2012 Sampling for the American Burying Beetle
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Note: Prior to 2010, trapping protocol required trapping for three trap-nights, which changed to five trap-nights in 2010.

Figure 3.2-11 Trap Data (1999-2012) where American Burying Beetle per Trap-Night for Three Trap-Nights are Plotted (with
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Overall, few American burying beetles were captured in 2012 surveys compared to control sites
at the same time that had much higher captures (Hoback 2012). A positive control establishes that
conditions were appropriate in a given geographic area and that American burying beetles were
active during the timeframe of trapping. Drought conditions causing low soil moisture may have
affected the number of American burying beetles caught in 2012 surveys, but control traps did not
support that conclusion. Habitat quality and availability appears to be a more important indicator
of beetle abundance compared to soil moisture.

Sampling was not conducted in 2013, although habitat was evaluated at additional sites (Appendix
K, 2013 Evaluation of Auxiliary Sites in Tripp County, South Dakota, for American Burying
Beetle Habitat).

Sampling in June and August 2018 did not detect any American burying beetle in southeastern
Holt County, anywhere in Antelope County, or elsewhere along the MAR (Figure 3.2-12). (See
Appendix L, American Burying Beetle Survey Report Nebraska Mainline Alternative Route; and
Appendix M, American Burying Beetle Sampling Report August 2018.) Habitat changes from
pasture to row crop agriculture appear to have eliminated the species from near the MAR ROW
and it is unlikely that it will re-colonize because of the extent of habitat modification and
availability of carrion resources. Field reports by Dr. Wyatt Hoback filed with the USFWS contain
additional information. The counties in which captures of American burying beetle occurred were
Keya Paha, Boyd, and Holt counties.

In Keya Paha County, four traps set on the pipeline ROW in June and August 2018 did not capture
American burying beetle. An additional seven traps set in apparently high quality habitat also did
not catch American burying beetle. One trap caught two American burying beetles in June but
produced none in August. This trap is approximately 6 miles from the proposed pipeline ROW
and is near water. In general, soils along the ROW are of poor quality, with higher clay content.
Most of these areas are drier and upland of water sources.

In Boyd County, the pipeline route passes through the southwestern corner of the county. A
number of recent sampling events have been conducted in Boyd County, and American burying
beetles have been detected at four locations within the past 10 years. Three of the positive locations
are near the Keystone ROW. However, the area has been developed between 2016 and 2018 with
the addition of a number of center pivots. In 2018 sampling, no American burying beetles were
detected in Boyd County in June or August, and habitats were rated as marginal to fair.

In Holt County, the American burying beetle occurs in low to moderate abundance along portions
of the pipeline ROW. The American burying beetle occurs most frequently in the northwestern
area of the county and in a small undeveloped south-central area, but has been eliminated from the
remaining areas of Holt County where the pipeline ROW traverses agricultural land. Center pivot
agriculture has rendered habitat less suitable for the American burying beetle. American burying
beetle capture rates during the June and August 2018 sampling ranged from 0 to 1.4 American
burying beetles per trap-night.

Sampling in 2019 occurred in June (Appendix W, American Burying Beetle Sampling Report June
2019). In June, 23 out of 43 traps captured one or more American burying beetle (Figure 3.2-13).
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Results indicate that American burying beetles continue to occur at low densities along the
proposed pipeline ROW, more so in Holt County than in Boyd and Keya Paha counties. In Boyd
and Keya Paha counties, only 5 out of 14 traps captured any American burying beetles, whereas
in Holt County, 20 out of 29 traps in or near the action area captured American burying beetles.
The areas of highest density are associated with canyons that have native grasses and access to
water. One individual was captured at the proposed pipe yard area near Hay Valley Road and State
Highway 137 in Keya Paha County. Row crop agriculture, including center-pivot irrigated
agriculture, may be limiting American burying beetle occurrence in Holt County.
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Habitat Suitability

Suitability ratings of American burying beetle habitat crossed by the proposed Project in Nebraska
are summarized in Table 3.2-11 and shown on Figure 3.2-9. As shown in Table 3.2-11 below, the
adjusted proposed pipeline route in Nebraska would cross approximately 26 miles of prime habitat,
13 miles of good habitat, 1 mile of fair habitat, and 5 miles of marginal habitat. Unlike in South
Dakota, expansion of intensive agriculture near the proposed pipeline has been much slower in
Nebraska, because much of the land suitable for such uses was already under intensive cultivation
by 2012; therefore, habitat reevaluation was not necessary except in areas not previously rated
(Appendix W, American Burying Beetle Sampling Report June 2019).

Table 3.2-11 Suitability Ratings of American Burying Beetle Habitat along Proposed
Pipeline in Nebraska

County Prime (miles) | Good (miles) | Fair (miles) | Marginal (miles) Total Habitat
(miles)
Keya Paha 14.8 2.8 0.0 0.0 17.6
Boyd 1.7 3.0 0.0 2.1 6.8
Holt 9.8 7.5 1.0 3.2 21.5
Total Miles 26.3 13.3 1.0 53 459

Habitat along the MAR was not rated because the American burying beetle does not occur in those
portions of Nebraska (exp and Hoback 2018).

Of the necessary new electrical power lines and substation in Nebraska, only the one serving PS-
22 would occur within the current occupied range of the American burying beetle. Trapping efforts
in 2012, 2018, and 2019 confirmed the presence of the American burying beetle at the trap sites
closest to PS-22. The power line that would serve PS-22 would cross approximately 1 mile of
marginal habitat and 1.5 miles rated poor (Table 3.2-12). Although this ROW would likely be
100 feet wide legally, an existing public road and associated road ROW would lie within the power
line ROW, thus reducing the true area of potential effect. The proposed switching station, which
would be constructed, owned, and operated by the local power providers, is assumed to occupy
approximately 3.5 acres, and would be situated in marginal habitat.

Table 3.2-12 Suitability Ratings of American Burying Beetle Habitat in Nebraska along
Power Line to PS-22

County MP Prime Good Fair Marginal Poor
Holt 0 X
Holt 1 X
Holt 2.5 X
Total Miles 0 0 0 1 15
MP = milepost

The next closest pump station, PS-23, and its associated power line in Antelope County would be
located in an area heavily developed for agriculture and outside of the occupied range of the
American burying beetle (Leasure and Hoback 2017; Jenkins et al. 2018).
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3.2.6.3. Conservation Measures

Keystone, the electrical power providers, or WAPA, where specified, will apply the following
conservation measures to the extent practicable and allowed by landowners to avoid, minimize,
and mitigate effects on the American burying beetle and potentially suitable habitat for the species.

Mowing: The purpose of mowing construction areas is to ensure that the American burying
beetle is not attracted to the active construction site. Mowing occurs when the American
burying beetle is active, so depending on the ground disturbance timeframe, the period when
these procedures will be implemented is from March 15 through October 31, based on NGPC
guidance. NGPC recommends mowing construction areas 2 weeks prior to the commencement
of ground disturbing activities between these dates. For winter construction activities
(October 31 to March 31) mowing would occur by October 15. Mowing and raking away grass
clippings allows the ground to dry out. Willemssens (2015) conducted numerous experimental
tests and found burying beetles were significantly less likely to bury in construction zones and
concluded that mowing as a pre-work conservation measure should reduce the number of
American burying beetles present. In accordance with NGPC guidance, construction areas will
be mowed such that the vegetation is as low as possible without causing erosion (less than
8 inches). Hand clearing or mechanical mowing will be used to mow uplands. Forested uplands
will not be cleared ahead of mainline construction and wetlands and streams will also be
avoided. This short vegetation height will be maintained for the duration of active construction
during the American burying beetle overall active period (until October 31) or until
construction in the vicinity is completed, whichever is earlier. Mowing will be completed every
2 weeks, if necessary, to ensure vegetation is kept less than 8 inches tall until grading
commences. Once mowed, clippings will be removed. Possible methods include raking,
windrowing, or baling. If the grass has stopped growing, or grading commences, mowing can
stop. All construction, work vehicles, and personal vehicles will be staged in mowed areas. If
it is not possible to maintain vegetation under 8 inches in height, construction will avoid such
areas until the vegetation can be mowed to less than 8 inches in height. For power line
construction in potentially suitable American burying beetle habitat, mowing will be done only
in construction areas with soil disturbance (pole installation), as recommended by the USFWS
and NGPC. Once mowing procedures have been initiated, weekly reports will be kept and
submitted to USFWS, NGPC, and SDGFP. These reports will demonstrate that the
conservation measures are being implemented and become part of the records. Weekly reports
are only required during the American burying beetle active period (April 1 to October 31)
while construction on the Project is active. Photos documenting grass heights will be provided.

Carrion removal: Removing carrion (essential for American burying beetle feeding and
reproduction) will make the work area less attractive to the American burying beetle. By
removing carrion in areas where construction would occur, this ensures that American burying
beetle would not be feeding or burying carcasses in an area where they could encounter
construction equipment. In accordance with NGPC guidance, the work area will be prepared
by removing any and all carcasses prior to construction. Carcasses as small as songbirds,
snakes, and rodents are ideal food for the American burying beetle; therefore, this removal
activity will be thorough. Carcass removal will occur between March 15 and October 31 or
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until construction is completed, whichever is earlier. Personnel will survey the ROW daily to
remove carrion. Carcass removal can be done at any time throughout the day; however, the
preferred timing is in the late afternoon, since the American burying beetle is active at night.
This will ensure that American burying beetles are not drawn to the area by roadkill caused by
daytime traffic. Disposal of carcasses will be at least 0.5 miles away from the work site. For
power line construction in potentially suitable American burying beetle habitat, carrion
removal will be done only in construction areas with soil disturbance (pole installation), as
recommended by the USFWS and NGPC. Carrion removal reports will be submitted as with
the mowing reports. Once carrion removal procedures have been initiated, weekly reports will
be kept and submitted to USFWS, NGPC, and SDGFP, as well as the designated
Environmental Inspector for filing. These reports demonstrate that the conservation measures
are being implemented and become part of the records. Weekly reports are only required during
the American burying beetle active period (April 1 to October 31) while construction on the
Project is active. If the number and species of carrion can be easily identified (for example,
deer carcass, bull snake, mouse, etc.), this information will be included in the report. Photo
documentation of carrion removed will be provided.

e During the construction phase, most construction activity will take place in daylight hours.
Construction activities taking place at night would require artificial lighting and could thereby
have an effect on American burying beetle by disruption of normal behavior patterns.
Construction at night and the use of lights will be limited to specific situations requiring this
activity such as critical tie-ins, HDDs, and during certain weather conditions. Where such
activities require lighting, the lights will be down shielded and utilize warm amber-colored
lights with a color temperature of 3000 K or less and intensity no greater than 70,000 lumens.
Lighting required for contractor yards and pump stations will also be down shielded, except
where required for safety and security, and will utilize sodium vapor or LED lighting meeting
the above specifications.

o Keystone will implement an education program for construction personnel engaged in the
proposed Project. This will include a presentation focused on identifying the American burying
beetle, explaining its life history, its current range, and its habitat requirements. Construction
personnel will be instructed to report any sightings of American burying beetle or brood
chambers if encountered. Education cards will be provided to all construction personnel. Signs
will be placed at construction entrances identifying the area as potential American burying
beetle habitat.

e Immediately following construction, disturbed areas will be ripped to a depth of 24 inches to
relieve soil compaction existing at the site from the use of heavy equipment. This effort will
improve or enhance American burying beetle habitat by making soils easier for beetles to bury
in. Keystone’s CMRP provides further details with regard to relief of soil compaction within
ROWs following construction.

e Erosion control techniques such as silt fencing, hay bales, water bars, and other efforts will be
used to prevent washing away of topsoil, formation of gullies, or other erosion that could
negatively affect American burying beetle habitat through the action of surface water.
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Keystone’s CMRP provides further details with regard to erosion control following
construction.

e Immediately following construction, disturbed areas will be temporarily stabilized by
broadcasting cool season species such as annual rye grass or wheat seed. Where necessary,
clean, weed-free wheat straw will be used as mulch to protect seed and increase soil moisture.
These grasses are annual species that senesce when temperatures warm during summer; they
will not become permanently established. During the spring, a mixture of native warm season
grasses will be planted within the ROW. This will include species such as little bluestem, big
bluestem, Indiangrass, and switchgrass. Natural recruitment of other native grasses and forbs
will also occur. It should be noted that some portions of the ROW, in response to landowner
requirements, will be revegetated using non-native species such as smooth brome. This type
of re-vegetation will likely be restricted to areas that are currently dominated by improved
grass pastures and will therefore not lead to a reduction of habitat dominated by native species.
In the limited circumstance where landowners request re-vegetation of previously native
vegetation to non-native vegetation, Keystone will consider this as a permanent effect on
habitat and will provide appropriate mitigation for those areas. Keystone’s CMRP provides
further details with regard to restoration of ROWSs following construction.

e Keystone is committed to habitat restoration following construction. The American burying
beetle monitoring program will provide assurances that the acres disturbed would be restored
appropriately. Failure is unlikely due to Keystone’s commitment to re-seed in subsequent years
if unsuccessful after the first growing season. Criteria for successful reclamation are:
1) reclamation will be measured 4 years after the commencement of construction; 2) for
reclamation to be deemed successful, native grasslands restored on the ROW must be
comparable to those on adjacent undisturbed lands; 3) 70 percent of the dominant species on
the ROW must be the same as those that occur on adjacent off-ROW lands.

e The NPPD and Rosebud Electric Cooperative will schedule power line and switching station
construction activities during the American burying beetle dormant or inactive time (October
31 to March 31). The power providers will coordinate with USFWS and NGPC to determine
appropriate measures to minimize potential effects if such scheduling cannot be accomplished
due to unexpected circumstances, including weather delays.

e WAPA will schedule substation site grading activities during the American burying beetle
dormant or inactive time (September 15 to April 1) for the substation that would serve PS-21
in South Dakota.

3.2.6.4. Effects of the Action

Pipeline Construction

Effects on individual American burying beetles could occur during construction of various
elements of the pipeline system, including permanent access roads, on-ROW facilities, off-ROW
auxiliary sites, and the pipeline itself. Effects could occur as a result of vegetation clearing,
grading, and trench excavation. This could include temporary disturbance, potential injury, and/or
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potential mortality to eggs, larvae, pupae, and adults through construction vehicle traffic and
exposure during excavation. Adults that are not reproducing and are sheltering in soils or leaf litter
during the day may be killed or injured by crushing, although data by Hoback (2016) suggest the
risk to burying beetles buried typical depths is around 1 percent even when a vehicle passes directly
over them. Excavation and other ground-disturbing activities would be more likely to affect
American burying beetles that may be present. Construction activities could also lead to effects on
the species through effects on its habitat, namely temporary habitat loss, potential permanent
alteration of suitable habitat to unsuitable habitat, and habitat fragmentation where the pipeline is
not already co-located with other utilities. The use of temporary access roads would not affect this
species because all of the proposed temporary access roads within the range of this species are
existing access roads and would not require grading or other maintenance to accommodate
Keystone’s proposed use.

Artificial lighting has the potential to temporarily disrupt foraging and increase predation on the
American burying beetle. Most construction would take place during daylight hours and
construction areas would not generally use artificial lighting. Activities that could potentially
require lighting could include critical pipeline tie-ins, HDD crossings, and certain work required
after sunset due to weather, safety, or other proposed-Project requirements. HDD crossings would
require 24-hour operation until the crossing is completed. Localized fuel spills may occur during
construction. However, Keystone would develop and implement a Spill Prevention Control and
Countermeasures Plan (Appendix D, Spill Prevention, Control and Countermeasure Plan and
Emergency Response Plan) to avoid or minimize any short-term effects.

The American burying beetle is sensitive to soil moisture and dies when desiccated (Bedick et al.
2006). Under laboratory conditions, American burying beetles seek soils containing high moisture
levels during periods when they are inactive. During construction, soil moisture may be reduced
across the ROW as the site is prepared by removing vegetation and topsoil and grading. Equipment
operations within the ROW would compact the substrate; however, as described above under
conservation measures, sub-soil and soil would be de-compacted and vegetation cover would be
re-established within both the temporary and permanent ROW. Native vegetation seed would
generally be used, unless otherwise directed by the landowner. As stated in the proposed-Project
CMRP (Appendix B), the objectives of restoration and revegetation are to return the disturbed
areas to approximate pre-construction vegetation, use, and capability. This involves treatment of
soil as necessary to preserve approximate pre-construction capability and stability in a manner
consistent with the original vegetation cover and land use. Keystone is required to monitor the
pipeline no less frequently than every 3 weeks once operations begin. This would mostly be done
from aerial reconnaissance, but also ground inspections. In addition, landowners are asked to
report on areas where seeds have not germinated or where erosion has occurred. Keystone will
then dispatch crews to repair and address the issues that are found (see also Section 4.16 in
Appendix B, Construction, Mitigation, and Reclamation Plan). In wetlands, the contractor would
replace topsoil and restore original contours with no crown over the trench, as much as practicable.
Any excess soil would be removed from the wetland. The contractor would stabilize wetland edges
and adjacent upland areas by establishing permanent erosion control measures and revegetation,
as applicable, during final cleanup. It is anticipated that the construction methods of replacing
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topsoil and re-establishing appropriate, non-sod-forming vegetation would result in re-establishing
natural soil hydrology within the construction ROW and would result in no long-term effects on
American burying beetle habitat outside of the permanent ROW and areas occupied by facilities.

As shown in Table 3.2-13, approximately 197 acres of American burying beetle habitat in South
Dakota would be permanently affected from various proposed Keystone facilities (approximately
34 acres prime, 73 acres good, 61 acres fair, and 30 acres marginal). Areas rated poor are not
counted as potentially suitable habitat. Temporary effects would occur on approximately 314 acres
of potential American burying beetle habitat from proposed pipeline system construction activities
in South Dakota. None of these effects in South Dakota would occur on BLM-managed lands,
WAPA-owned lands, lands owned or managed by the USACE, or other lands involved in the
decisions of WAPA or RUS. Some of these effects could occur on parcels subject to USACE
decisions related to PCNs under Section 404; because these PCNs have not yet been received by
the USACE, the quantity of effects at such locations cannot be estimated at this time.

Table 3.2-13 Estimated American Burying Beetle Habitat Area in South Dakota Affected
by the Proposed Pipeline System

Permanent Effects Marginal Fair Good Prime Total
Permanent Easement (CL ROW) 30.30 60.60 72.55 24.18 187.64
Pump Station 0.00 0.00 0.00 8.42 8.42
Permanent Access Road Easement 0.00 0.00 0.00 1.27 1.27
Total Acres Permanently Affected 30.30 60.60 72.55 33.87 197.33

Temporary Effects
Temporary Easement (CL ROW) 35.96 71.77 84.97 28.77 221.47
Additional Temporary Workspace (CL ROW) 5.98 14.40 15.94 10.86 47.18
Auxiliary Sites 0.00 0.00 45.57 0.00 45.57
Total Acres Temporarily Affected 41.94 86.17 146.48 39.64 314.22

CL ROW