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ATTACHMENT TO AIA DOCUMENT B101-2017, Standard Form of Agreement Between Owner and Architect 
The provisions of this Attachment shall delete, modify and supplement the provisions contained in the "Standard Form of Agreement Between Owner and Architect,” AIA Document B101-2017.  The provisions contained in this Attachment will supersede any conflicting provisions of the AIA Document.  The term "Agency,” as used in this Attachment, shall mean the United States of America, acting through the United States Department of Agriculture.

ARTICLE 1, INITIAL INFORMATION

Delete the following references from subparagraph 1.1.5:

“accelerated or fast-track scheduling”

Add the following subparagraphs and clauses to subparagraph 1.1.12:

1.1.12.1 Build America, Buy America Act
Domestic Preference Requirements for Federal Financial Assistance to Non-Federal Entities. Federal Financial Assistance to Non-Federal Entities, defined pursuant to 2 CFR 200.1 as any State, local government, Indian tribe, Institution of Higher Education, or nonprofit organization, shall be governed by the requirements of Section 70914 of the Build America, Buy America Act (BABAA), under Title IX of the Infrastructure Investment and Jobs Act, Pub. L. 177-58. Any requests for waiver of these requirements must be submitted pursuant to USDA’s guidance available online at USDA's Build America Buy America website.
1.1.12.1.1 This agreement is for services related to a project that is subject to the Build America, Buy America Act (BABAA) requirements under Title IX of the Infrastructure Investment and Jobs Act (“IIJA”), Pub. L. 177-58. Absent an approved waiver, all iron, steel, manufactured products, and construction materials used in this project must be produced in the United States, as further outlined by the Office of Management and Budget’s Memorandum M-22-11, Initial Implementation Guidance on Application of Buy America Preference in Federal Financial Assistance Programs for Infrastructure, April 18,2022.
1.1.12.1.2 The Designer, Architect, and / or Engineer shall be responsible for: 

.1 Providing opinions of costs and revisions thereof that reflect compliance with BABAA requirements.
.2 Determining and certifying that to the best of Provider’s knowledge and belief all iron and steel products, manufactured products, and construction materials referenced in any technical analysis/report; the plans, specifications, and bidding documents; any bid addenda; and change orders comply with all federal requirements, including BABAA.

.3 Reviewing and approving or taking action with respect to shop drawings, samples, and other required Contractor submittals, including applications for payment, to ensure compliance with BABAA requirements.

.4 Reviewing substitutions and “or equals” for conformity with contract conditions, Rural Development (RD) regulations, and BABAA requirements.

.5 Obtaining and reviewing manufacturer’s and contractor’s certifications on compliance with BABAA requirements and maintain copies of certifications in project files.

.6 Assisting the Owner, if needed, in due diligence related to any BABAA waiver request.

ARTICLE 2, Architect’s Responsibilities

Delete the second sentence from paragraph 2.5.

ARTICLE 3, SCOPE OF ARCHITECT’S BASIC SERVICES

Add the following subparagraph to paragraph 3.1.1:

3.1.1.1  The Architect shall design the project to meet the most recent version of applicable codes and standards listed in the table below.

	Applicable Code
	Direct Loan New
	Direct Loan Rehab
	Guarantee Loan New
	Guarantee Loan Rehab
	Health Care Facility Direct New
	Health Care Facility Guarantee

	International Building Code 
	X
	X
	X
	X
	X
	X

	International Plumbing Code 
	X
	X
	X
	X
	X
	X

	International Mechanical Code 
	X
	X
	X
	X
	X
	X

	International Energy Conservation Code
	X
	X
	X
	X
	X
	X

	International Existing Building Code 
	X
	X
	X
	X
	X
	X

	National Electric Code
	X
	X
	X
	X
	X
	X

	Americans with Disabilities Act (ADAAG)for places of public accommodation
	X
	X
	X
	X
	X
	X

	Fair Housing Amendments Act
	I
	
	I
	
	I
	I

	Uniform Federal Accessibilities Standards (UFAS)
	I
	I, E
	
	
	I
	

	Architectural Barriers Act Accessibility Standards (ABAAS)
	X
	E
	
	
	X
	

	Life Safety Code, NFPA 101 
	
	
	
	
	X
	

	Guidelines for Construction and Equipment of Hospital and Medical Facilities, AIA
	
	
	
	
	X
	


X= Law applies

E= Law applies to the extent possible; some leniency is allowed for those cases/items that cannot be made accessible.

I= Law applies if the project includes housing where people are expected to reside for more than a brief period of time.  For example, nursing homes, group homes, college dormitories, or assisted living units.

Add the following subparagraph to subparagraph 3.1.5:

3.1.5.1 The Architect shall consult with the Agency Architect or Engineer about the Agency’s requirements and procedures.

Paragraph 3.2, SCHEMATIC DESIGN PHASE SERVICES 

Add the following subparagraph to paragraph 3.2.2

3.2.2.1 The Architect shall prepare a Preliminary Architectural Report (PAR) as outlined in RD Instruction 1942-A Guide 6 “Preliminary Architectural Feasibility Report”.

Add the words "and concurrence by the Agency" after “Owner’s approval" at the end of the first sentence in subparagraph 3.2.5.

Delete subparagraph 3.2.7 in its entirety and substitute the following:

3.2.7 The Architect shall provide the Owner with the appropriate Schematic Design Documentation and estimated project cost to seek the concurrence of the Agency.  When the Owner has accepted and the Agency has concurred on the Schematic Design Documents and estimated project cost, the project Architect may be authorized to proceed with the Design Development Documents.

Add the following subparagraph to read as follows:

3.2.8 The Architect shall attend conferences with the Owner, representatives of the Agency, and other interested parties as may be reasonably necessary.

Paragraph 3.3, DESIGN DEVELOPMENT PHASE SERVICES 

Add the words "and concurrence by the Agency" after “Owner’s approval" at the end of the first sentence in subparagraph 3.3.1.

Delete subparagraph 3.3.3 in its entirety and substitute the following:

3.3.3 The Architect shall provide the Owner with the appropriate Design Development Documentation and updated estimated project cost to seek the concurrence of the Agency.  When the Owner has accepted and the Agency has concurred on the Design Development Documents and updated estimated project cost, the project Architect may be authorized to proceed with the Construction Documents.

Paragraph 3.4, CONSTRUCTION DOCUMENT PHASE SERVICES 

Add the words "and concurrence by the Agency" after “Owner’s approval" at the end of the first sentence in subparagraph 3.4.1.
Delete subparagraph 3.4.5 in its entirety and substitute the following:

3.4.5 The Architect shall provide the Owner with the appropriate Construction Documents and updated estimated project cost to seek the concurrence of the Agency.  When the Owner has accepted and the Agency has concurred on the Construction Documents and updated estimated project cost, the project Architect may be authorized to proceed with the Bidding and Contract Documents.

Add the following subparagraphs:

3.4.6 The Architect shall certify that the final plans and specifications comply with the planning requirements of RD Instruction 1924.5; the Build America, Buy America Act requirements under Title IX of the Infrastructure Investment and Jobs Act (“IIJA”), Pub. L 177-58; Office of Management and Budget’s Memorandum M-22-11; and Initial Guidance on Application of Build America, Buy America Preference in Federal Financial 

Assistance Programs for Infrastructure, April 18, 2022. Such certification will be made on Form RD 1924-25, "Plan Certification". Contract Documents shall be subject to Agency concurrence in writing prior to award of the contract.

3.4.7 Prior to advertisement for bids, the Architect shall provide_________sets of the Bidding and Contract Documents for use by the Owner, the Agency and the appropriate Federal, State and local agencies from whom approval of the project must be obtained. The reproduction cost of such Documents shall be included in the compensation paid to the Architect. The Owner shall obtain Agency concurrence with the Bidding and Contract Documents, estimated project costs, and written authorization to proceed prior to advertisement for bids as applicable.

Paragraph 3.5, PROCUREMENT PHASE SERVICES 

Add the following clause to subparagraph 3.5.2.2:

.5 furnishing additional copies of the Construction Documents as requested by the prospective bidders, and other interested parties, and owner may charge them a reasonable cost for such copies.

Paragraph 3.6, CONSTRUCTION PHASE SERVICES

Add the words ",and the conditions of RD Instruction 1942-A, Guide 27, Attachment 4." after "Contract for Construction" in subparagraph 3.6.1.1.

Delete the first sentence of subparagraph 3.6.1.2 and substitute the following:

“The Architect shall be a representative of and shall advise and consult with the Owner during construction until final payment to the Contractor is paid, and at the Owner's direction during the period of correction of the Work described in the Contract for Construction.  The Architect shall furnish architectural services and consultations necessary to correct minor construction defects encountered during such correction period.  The Architect shall assist the Owner in performing a review of the project during the 11th month after the date of substantial completion.  Such services shall be furnished without additional charge except for travel and subsistence costs”.
Delete the following, “on the date the Architect issues the final Certificate for Payment", and replace it with, "at the expiration of the warranty period described in the Contract for Construction.", in subparagraph 3.6.1.3.  

Add the following subparagraphs to paragraph 3.6:

3.6.1.4 Upon award of the construction contract, the Architect shall furnish to the Contractor _______ sets of Construction Contract Documents for execution of the work. The costs of these sets shall be included in the compensation to the Architect notwithstanding subparagraph 11.8.

3.6.1.5 The Architect shall conduct a Preconstruction Conference prior to the Owner issuing the Notice to proceed and the beginning of construction to familiarize all parties involved with the necessary work. This meeting shall be held with the Owner, the Contractor, Agency representative(s), and other interested parties as appropriate.  The Agency ‘Record of Preconstruction Conference’ may be used to document the meeting.

3.6.1.6 The Architect shall conduct on-site pay/progress meetings no less than once a month during the periods of active construction. These meetings shall be held with the Owner, Contractor, Agency representative(s), and other interested parties as appropriate, to review and discuss the application for payment, work progress schedule, construction problems or disputes and other appropriate matters. The Architect shall prepare and promptly distribute minutes of the meetings to the Owner, the Contractor, and the Agency.

Add the following after the first sentence of subparagraph 3.6.2.1 

“Such visits to the site shall be documented in writing on inspection report forms acceptable to the Owner and the Agency. Copies shall be furnished to the Owner, the Contractor or Construction Manager, and the Agency.”

Add the following to subparagraph 3.6.2.5 after the words "AIA Document A201-2017": "with RD Instruction 1942-A, Guide 27, Attachment 4."

Add the following subparagraph to paragraph 3.6:


3.6.2.6 The Architect shall advise the Owner and the Agency of required tests, inspections and test results; shall furnish coordination of such tests and inspections; and shall advise the Owner and the Agency of the results of same.  Copies of tests results shall be furnished upon request to the Owner and the Agency.

Add the following subparagraphs to paragraph 3.6:

3.6.3.4 All Certificates of Payment shall receive Agency concurrence before payment is made.
Delete the words ", Construction Change Directives" and add the words “and Agency concurrence” after the words “Owner’s approval” in subparagraph 3.6.5.1.

Add the following to the end of the subparagraph 3.6.5.1: “Preparation of Change Orders which do not substantially affect the Project shall be included in the compensation computed in paragraph 11.1.  The Owner, with the assistance of the Architect, shall obtain Agency concurrence in writing for all change orders prior to the performance of the Work.”

Delete subparagraph 3.6.6.1 and associated clauses in its entirety and substitute the following:

3.6.6.1 The Architect shall conduct an inspection prior to the issuance of the Certificate of Substantial Completion and shall submit a written report of work to be completed to the Owner, the Agency and the Contractor prior to final acceptance.  The Architect shall notify the Agency about inspection allowing reasonable time for the Agency's representative to attend. Such services shall be coordinated with the Agency. Prior to submitting the final Certificate for Payment, the Architect shall; 1) conduct an inspection to determine compliance with the requirements of the Contract Documents, and 2) receive and forward to the Owner, for the Owner's review and records, written 

warranties and related documents required by the Contract Documents and assembled by the Contractor.

ARTICLE 4, SUPPLEMENTAL AND ADDITIONAL SERVICES

Insert the word “Architect” under the heading “Responsibility” for line items 4.1.1.11, 4.1.1.12, and 4.1.1.15 in the chart.

Add the following subparagraphs to paragraph 4.1.2 below the chart:

4.1.2.1.1 The Architect shall provide a cost estimate based on Construction Contract Documents. The estimate shall show a breakdown of the project cost in accordance with Rural Development requirements and procedures.
4.1.2.1.2 The selection and compensation of the Project Representative, if required, shall be concurred in by the Agency.

4.1.2.1.3 The Architect shall provide_____ sets of the as-designed Record Drawings of the project to the Owner. The costs of these sets shall be included in the compensation to the Architect not withstanding Subparagraph 11.8.

ARTICLE 5, OWNER’S RESPONSIBILITIES

Add the following subparagraph to Article 5:

5.16 Owner shall provide Agency design and construction document regulations and guides to the Architect, upon request.  The Owner shall provide information on requirements and procedures of the Agency.

ARTICLE 8, CLAIMS AND DISPUTES

Delete subparagraph 8.1.2 in its entirety. 

Delete the words "unless the parties mutually agree otherwise" and substitute the words "if the parties mutually agree" in the first sentence of subparagraph 8.3.1.

ARTICLE 9, TERMINATION OR SUSPENSION

Delete the second sentence in subparagraph 9.2 and substitute the following:

When the Project is resumed, the Architect's compensation may be equitably adjusted, as mutually agreed, to provide for expenses incurred in the interruption and resumption of the Architect's services.

Insert the words "as mutually agreed " after "Owner shall compensate the Architect" in subparagraph 9.6.
ARTICLE 10, MISCELLANEOUS PROVISIONS

Add the following to subparagraph 10.2 after the words "AIA Document A201-2017": "with RD Instruction 1942-A, Guide 27, Attachment 4."

Add the following subparagraphs:

10.10 This agreement and any amendments to this agreement shall not be in full force and effect until concurred with in writing by a duly authorized representative of the Agency. The concurrence so evidenced by the Agency shall in no way commit the Agency to render financial assistance to the Owner and is without liability to the Agency for any payment thereunder, but in the event such assistance is provided, the concurrence shall signify that the provisions of this Agreement and any amendments to this Agreement are consistent with Agency requirements.

10.11 If applicable, the Architect shall comply with section 319 of Public Law 101-121, as supplemented by the Department of Agriculture regulations (7 CFR part 3018). This statute pertains to restrictions on lobbying and applies to the recipients of contracts and subcontracts that exceed $100,000 at any tier under a Federal loan that exceeds $150,000 or a Federal grant that exceeds $100,000. If applicable, the Architect must complete a certification form on lobbying activities related to a specific Federal loan or grant that is a funding source for this Contract.  The certification and disclosure forms shall be provided by the Owner.
10.12 The Architect agrees to abide by the requirements under Executive Order 12549, which pertains to the debarment or suspension of a person from participating in a Federal program or activity.  If the total compensation described in Article 1.5 exceeds $25,000, the Architect shall complete the relevant certification form provided by the Owner.

10.13 The Architect shall comply with Executive Order 11246, “Equal Employment Opportunity”, as amended by Executive Order 11375, and as supplemented by Department of Labor Regulations at 41 CFR 60. For convenience the “Compliance Statement & Certification of Non-Segregated Facilities”  (Form RD 400-6), “Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion - Lower Tier Covered Transactions” (Form AD-1048), and RD Instruction 1940-Q, Exhibit A-1, “Certification for Contracts, Grants, and Loans” are included in subparagraphs 10.13.1 through 10.13.3 below as part of this attachment.  By signing the Agreement the Architect represents that (s)he is also signing the below documents as necessitated depending on the amount of the Agreement.  If the total compensation described in Article 1.5 exceeds $10,000, then Compliance Statement (RD 400-6) applies, included below in subparagraph 10.13.1.  If the total compensation described in Article 1.5 exceeds $25,000, then Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion - Lower Tier Covered Transactions (AD-1048) also applies, included below in subparagraph 10.13.2.  If the total compensation described in Article 1.5 exceeds $100,000, then RD Instruction 1940-Q, Exhibit A-1, Certification for Contracts, Grants, and Loans also applies, included below in subparagraph 10.13.3.

10.13.1
 Compliance Statement

USDA Form Approved       COMPLIANCE STATEMENT 
Form RD 400-6

(Rev. 4-00) 




OMB No. 0575-0018 

This statement relates to a proposed contract with:

___________________________________________________________________ 

(Name of borrower or grantee) 
who expects to finance the contract with assistance from either the Rural Housing Service (RHS), Rural Business-Cooperative Service (RBS), or the Rural Utilities Service (RUS) or their successor agencies, United States Department of Agriculture (whether by a loan, grant, loan insurance, guarantee, or other form of financial assistance).  As the undersigned Architect, I represent that: 

1. I □have, □have not, participated in a previous contract or subcontract subject to Executive 11246 (regarding equal employment opportunity) or a preceding similar Executive Order. 

2. If I have participated in such a contract or subcontract, I □have, □have not, filed all compliance reports that have been required to file in connection with the contract or subcontract. 

If the proposed contract is for $50,000 or more and I have 50 or more employees, I also represent that: 

3. I □have, □have not previously had contracts subject to the written affirmative action programs requirements of the Secretary of Labor. 

4. If I have participated in such a contract or subcontract, I □have, □have not developed and placed on file at each establishment affirmative action programs as required by the rules and regulations of the Secretary of Labor. 

I understand that if I have failed to file any compliance reports that have been required of me, I am not eligible and will not be eligible to have my bid considered or to enter into the proposed contract unless and until I make an arrangement regarding such reports that is satisfactory to either the RHS, RBS or RUS, or to the office where the reports are required to be filed. 

I also certify that I do not maintain or provide for my employees any segregated facilities at any of my establishments, and that I do not permit my employees to perform their services at any location, under my control, where segregated facilities are maintained. I certify further that I will not maintain or provide for my employees any segregated facilities at any of my establishments, and that I will not permit my employees to perform their services at any location, under my control, where segregated facilities are maintained. I agree that a breach of this certification is a violation of the Equal Opportunity clause in my contract. As used in this certification, the term “segregated facilities” means any waiting rooms, work areas, restrooms and wash rooms, restaurants and other eating areas time clocks, locker rooms and other storage or dressing areas, parking lots, drinking fountains, recreation or entertainment areas, transportation, and housing facilities provided for employees which are segregated by explicit directive or are in fact segregated on the basis of race, creed, color, or national origin, because of habit, local custom, or otherwise. I further agree that (except where I have obtained identical certifications for proposed subcontractors for specific time periods) I will obtain identical certifications from proposed subcontractors prior to the award of subcontracts exceeding $10,000 which are not exempt from the provisions of the Equal Opportunity clause; that I will retain such certifications in my files; and that I will forward the following notice to such proposed subcontractors (except where the proposed subcontractors have submitted identical certifications for specific time periods): (See Reverse). 

NOTICE TO PROSPECTIVE SUBCONTRACTORS OF REQUIREMENTS FOR CERTIFICATIONS OF NON-SEGREGATED FACILITIES 

A certification of Nonsegregated Facilities, as required by the May 9, 1967, order (32F.R. 7439, May 19, 1967) on Elimination of Segregated Facilities, by the Secretary of Labor, must be submitted prior to the award of a subcontract exceeding $10,000 which is not exempt from the provisions of the Equal Opportunity clause. The certification may be submitted either for each subcontract or for all subcontracts during a period (i.e. quarterly, semiannually, or annually). 

NOTE: The penalty for making false statements in offers is prescribed in 18 U.S.C. 1001. 

10.13.2  Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion – Lower Tier Covered Transactions

U.S. DEPARTMENT OF AGRICULTURE

CERTIFICATION REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY

AND VOLUNTARY EXCLUSION - LOWER TIER COVERED TRANSACTIONS

This certification is required by the regulations implementing Executive Order 12549, Debarment and Suspension, 7 CFR Part 3017, Section 3017.510, Participants’ responsibilities. The regulations were published as Part IV of the January 30, 1989, Federal Register (pages 4722-4733). Copies of the regulations may be obtained by contacting the Department of Agriculture agency with which this transaction originated.

Before signing the Agreement, read instructions for Form AD-1048, available for download at: http://www.usda.gov/rus/water/ees/englib/pdf/usda1048.pdf
(1) The prospective lower tier participant certifies, by submission of this proposal, that neither it nor its principals is presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any Federal department or agency.

(2) Where the prospective lower tier participant is unable to certify to any of the statements in this certification, such prospective participant shall attach an explanation to this proposal.

10.13.3  Certification for Contracts, Grants and Loans

RD Instruction 1940-Q

Exhibit A-1

CERTIFICATION FOR CONTRACTS, GRANTS AND LOANS

The Architect certifies, to the best of his or her knowledge and belief, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with the awarding of any Federal contract, the making of any Federal grant or Federal loan, and the extension, continuation, renewal, amendment, or modification of any Federal contract, grant or loan.

2. If any funds other than Federal appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with this Federal contract, grant or loan, the undersigned shall complete and submit Standard Form - LLL, "Disclosure of Lobbying Activities," in accordance with its instructions.

3. The undersigned shall require that the language of this certification be included in the award documents for all sub awards at all tiers (including contracts, subcontracts, and sub grants under grants and loans) and that all sub recipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this transaction was made or entered into.  Submission of this certification is a prerequisite for making or entering into this transaction imposed by section 1352, title 31, U.S. Code. Any person who fails to file the required certification shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.

ARTICLE 11, COMPENSATION

Delete subparagraph 11.1, clause .2 in its entirety.

Insert "ten" and "10" in the appropriate spaces and “1% per month” and “12% per year” in subparagraph 11.10.2.1.

Add the words "and the Agency" after the words "Owner" in subparagraph 11.10.2.3.

Add the following subparagraph to subparagraph 11.10.2:

11.10.2.4 The Architect shall provide a detailed fixed fee cost estimate for Reimbursable Expenses as defined in subparagraph 11.8.1, which shall be attached and made a part of this Agreement.  The cost estimate must be approved in writing by the Owner and shall be concurred with in writing by the Agency before the services are rendered. The billings for reimbursable services shall not exceed the budgeted amount without prior approval of the Owner with the concurrence of the Agency.  The Agency may not concur in requests for payments which exceed the budgeted amount unless it is established that funds are available for such expenditures.

ARTICLE 12, SPECIAL TERMS AND CONDITIONS

Add the following subparagraph 12.1:

12.1 This Agreement is modified and supplemented by RD Instruction 1942-A, Guide 27, Attachment 1.

ARTICLE 13, SCOPE OF THE AGREEMENT

Delete "both the Owner and the Architect" from the end of the second sentence in subparagraph 13.1 and replace with "the Owner, the Architect, and the Agency".
PAGE 23, OWNER AND ARCHITECT SIGNATURE PAGE

Delete the signature block and replace with the following:

IN WITNESS WHEREOF, the parties hereto have executed, or caused to be executed by their duly authorized officials, this Agreement in duplicate on the respective dates indicated below:

OWNER:

ATTEST: _____________________        By _______________________________

Type Name ___________________        Type Name ________________________

Title _______________________         Title ____________________________

Date ________________________        Date _____________________________

CONTRACTOR:

ATTEST: _____________________        By _______________________________

Type Name ___________________        Type Name ________________________

Title _______________________         Title ____________________________

Date ________________________        Date _____________________________

AGENCY CONCURRENCE:

By ________________________________

Type Name _________________________

Title _____________________________

Date ______________________________

The concurrence so evidenced by the Agency shall in no way commit the Agency to render financial assistance to the Owner and is without liability to the Agency for any payment hereunder, but in the event such assistance is provided, the concurrence shall signify the provisions of this Agreement are consistent with Agency requirements.
o0o
