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RD I nstruction 1942-A

81942.18 Community Facilities - Planning, Bidding, Contracting,
Constructing.

(a) General. This section is specifically designed for use by owners

i ncludi ng the professional or technical consultants and/or agents who
provi de assi stance and services such as architectural, engineering,

i nspection, financial, legal or other services related to planning,

bi ddi ng, contracting, and constructing comunity facilities. These
procedures do not relieve the owner of the contractual obligations that
arise fromthe procurenent of these services. For this section, an owner
is defined as an applicant, borrower, or grantee.

(b) Technical services. Owners are responsible for providing the

engi neering or architectural services necessary for planning, designing,
bi ddi ng, contracting, inspecting, and constructing their facilities.
Services nmay be provided by the owner's "in house" engi neer or architect
or through contract, subject to Rural Devel opnent concurrence.

Architects and engi neers nust be licensed in the State where the facility
is to be constructed.

(c) Prelimnary reports. Prelinmnary architectural and engi neering
reports must conformw th customary professional standards. Prelimnary
report guidelines for water, sanitary sewer, solid waste, storm sewer,
and ot her essential community facilities are available from Rura

Devel opnent .

(d) Design policies. Facilities financed by Rural Devel opment will be
desi gned and constructed in accordance with sound engi neering and
architectural practices, and nust neet the requirenents of Federal, State
and | ocal agenci es.

(1) Natural resources. Facility planning should be responsive to
the owner's needs and shoul d consider the |ong-term economic, socia
and environnmental needs as set forth in this section. Rura

Devel opnent's environnental considerations are under Subpart G of
Part 1940 of this chapter.

(i) Floodplains and wetlands. Facilities nust avoid, to the
extent possible, the long and short-term adverse inpacts
associated with the occupancy and nodification of floodplains
and wetl ands, and avoid direct or indirect support of

fl oodpl ai n and wetl| and devel opnment whenever there is a
practicable alternative. The subject is nore fully discussed
in Executive Order 11988, Executive Order 11990, and Water
Resources Council's Fl oodpl ai n Managenent Gui delines (43 FR
6030) which is available in all Rural Devel opnent offices.
Facilities located in special flood and nudslide
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§1942.18 (d)(l)(i) (Con.) RD I nstruction 1942-A

prone areas nmust conply with Rural Developnent's eligibility
and i nsurance requirenments in Subpart B of Part 1806 of this
chapter (RD Instruction 426.2).

(ii) Coastal Zone Managenent. Facilities shall be designed
and constructed in a manner consistent with approved State
managenent prograns, under the Coastal Zone Managenent Act of
1972 (P.L. 92-583 Section 307 (c)(l) and (2)) as suppl enmented
by the Departnent of Commerce regul ations 15 CFR 930.

(iii) WId and Scenic Rivers. Facilities shall be designed
and constructed in order that designated wild and scenic rivers
be preserved in free-flowing condition and that they and their

i medi ate environnents be protected for the benefit and

enj oynent of present and future generations under the WIld and
Scenic Rivers Act of 1978 (P.L. 95-625).

(iv) Endangered species. Facilities shall be designed and
constructed in a manner to conserve, to the extent practicable,
the vari ous endangered and threatened species of fish and
wildlife and plants, and will not jeopardize their continued
exi stence and will not result in destruction or nodification of
the habitat of species in the Endangered Species Act of 1973
(P.L. 93-205).

(2) Historic preservation. Facilities should be designed and
constructed in a manner which will contribute to the preservation
and enhancenent of sites, structures, and objects of historica
architectural, and archaeol ogical significance. All facilities nust
conply with the National Historic Preservation Act of 1966 (16
U.S.C. 470) as supplenented by 36 CFR 800 and Executive Order 11593,
"Protection and Enhancenent of the Cultural Environnent." Subpart F
of Part 1901 of this chapter sets forth procedures for the
protection of Historic and Archaeol ogi cal Properties.

(3) Architectural barriers. Al facilities intended for or
accessible to the public or in which physically handi capped persons
may be enpl oyed or reside nmust be devel oped in conpliance with the
Architectural Barriers Act of 1968 (P.L. 90-480) as inplenented by
the General Services Administration regulations 41 CFR 101-19.6 and
Section 504 of the Rehabilitation Act of 1973 (P.L. 93-112) as

i mpl emented by 7 CFR, Parts 15 and 15b

(4) Health Care Facilities. The proposed facility nmust neet the

m ni rum st andards for design and construction contained in the
American Institute of Architects Press Publication No. | SBN 0913962-
96-1, "Guidelines for Construction and Equi pnent of
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(02- 06- 85)

Hospital and Medical Facilities," 1987 Edition. The facility nust
al so neet the lifel/safety aspects of the 1985 edition of the
National Fire Protection Association (NFPA) 101 Life Safety Code, or
any subsequent code that nmmy be designated by the Secretary of HHS.
Al'l publications referenced in this section are available in al
Agency State Offices. Under 81942.17(j)(8)(ii) of this subpart, a
statement by the responsible regulatory agency that the facility
neets the above standards will be required. Any exceptions mnust
have prior National O fice concurrence. (Revised 05-03-89,

SPECI AL PN)

(5) Energy conservation. Facility design should consider cost
ef fective energy saving neasures or devices.

(6) Lead base paints. Lead base paints shall not be used in
facilities designed for human habitation. Owners nust conply with
the Lead Base Paints Poisoning and Prevention Act of 1971 (42 U.S.C.
4801) and the National Consumer Health Information and Health
Promoti on Act of 1976 (Pub. L. 94-317) with reference to paint

speci fications used according to Exhibit H of Subpart A of Part 1924
of this chapter.

(7) Fire protection. Wter facilities nmust have sufficient
capacity to provide reasonable fire protection to the extent
practicabl e.

(8 Gowh capacity. Facilities nmust have sufficient capacity to
provi de for reasonable growth to the extent practicable.

(9) Water conservation. Owners are encouraged, when econonically
feasible, to incorporate water conservation practices into a
facility's design. For existing water systens, evidence nust be
provi ded showi ng that the distribution systemwater |osses do not
exceed reasonabl e | evels.

(10) Water quality. Al water facilities nust neet the

requi renents of the Safe Drinking Water Act (Pub. L. 93-523) and
provi de water of a quality that neets the current InterimPrinmary
Drinki ng Water Regul ations (40 CFR 141).

(11) Conbined sewers. New conbined sanitary and storm water sewer
facilities will not be financed by the Agency. Extensions to

exi sting conbined systens can only be financed when separate systens
are inpracti cal
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(12) Conpliance. Al facilities nust nmeet the requirenents of
Federal, State, and |ocal agencies having the appropriate
jurisdiction.

(13) Damsafety. Projects involving any artificial barrier which
i mpounds or diverts water, or the rehabilitation or inprovenent of
such a barrier, should conply with the provisions for dam safety as
di scussed in the Federal Guidelines for Dam Safety (CGovernnment
Printing Ofice stock No. 041-001-00187-5) as prepared by the
Federal Coordinating Council for Science, Engineering and

Technol ogy.

(14) Pipe. Al pipe used shall nmeet current Anerican Society for
Testing Materials (ASTM or Anmerican Water Works Associ ati on (AWM)
st andar ds.

(15) Water systemtesting. For new water systens or extensions to

exi sting water systens, |eakage shall not exceed 10 gallons per inch
of pipe dianeter per mile of pipe per 24 hours when tested at 1 1/2

times the working pressure or rated pressure of the pipe, whichever

is greater.

(16) Metering devices. Water facilities financed by RUS will have
nmet eri ng devices for each connection. An exception to this

requi renent nmay be granted by the Agency’'s State Director when the
owner denpnstrates that installation of nmetering devices would be a
signi ficant economic detrinment and that environnental consideration
woul d not be adversely affected by not installing such devices.

(17) Seismic safety. (Added 01-10-97, SPECI AL PN.)

(i) Al new building construction shall be designed and
constructed in accordance with the seismc provisions of one of
the foll owi ng nodel building codes or the latest edition of
that code providing an equivalent |evel of safety to that
contained in the |latest edition of the National Earthquake
Hazard Reduction Program s (NEHRP) Recommended Provi sions for

t he Devel opnment of Seism c Regul ations for New Buil di ng ( NEHRP
Provi si ons):

(A) 1991 International Conference of Building Oficials
(1 CBO) Uniform Buil di ng Code;

(B) 1993 Building Oficials and Code Adm nistrators
International, Inc. (BOCA) National Building Code; or
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(C) 1992 Amendnents to the Southern Buil di ng Code
Congress International (SBCCI) Standard Buil di ng Code.

(ii) The date, signature, and seal of a registered architect
or engineer and the identification and date of the npde
bui | di ng code on the plans and specifications will be evidence
of conpliance with the seismic requirenments of the appropriate
bui | di ng code.

(e) Construction contracts. Contract docunents nust be sufficiently
descriptive and legally binding in order to acconplish the work as
econonically and expeditiously as possible.

(1) Standard construction contract docunments are available fromthe
Agency. \When the Agency's standard construction contract docunents
are used, it will normally not be necessary for the Ofice of the
General Counsel (OGC) to performa detailed |legal review If the
construction contract documents utilized are not in the format of

gui de forns previously approved by the Agency, OGC s review of the
construction contract docunents will be obtained prior to their use

(2) Contract review and approval. The owner's attorney will review
the executed contract docunments, including performance and paynent
bonds, and will certify that they are adequate, and that the persons
executing these docunents have been properly authorized to do so.
The contract docunents, bid bonds, and bid tabulation sheets will be
forwarded to the Agency for approval prior to awardi ng. Al
contracts will contain a provision that they are not in full force
and effect until they have been approved by the Agency. The Agency
State Director or designee is responsible for approving construction
contracts with the | egal advice and gui dance of the OGC when
necessary.
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(3) Separate contracts. Arrangenents which split responsibility of
contractors (separate contracts for |abor and material, extensive
subcontracting and nmultiplicity of small contracts on the sane job),
shoul d be avoi ded whenever it is practical to do so. Contracts may
be awarded to suppliers or manufacturers for furnishing and
installing certain itens which have been designed by the

manuf acturer and delivered to the job site in a finished or

sem finished state such as prefabricated buildings and lift
stations. Contracts may al so be awarded for material delivered to
the job site and installed by a patented process or nethod.

(f) Uility purchase contracts. Applicants proposing to purchase water
or other utility service fromprivate or public sources shall have
written contracts for supply or service which are revi ewed and approved
by the Rural Devel opnment State Director or designee. To the extent
practical, Rural Devel opment review and approval of such contracts shoul d
take place prior to their execution by the owner. Form RD 442-30, "Water
Purchase Contract," may be used when appropriate. |f the Rura

Devel opnent |l oan will be repaid fromsystemrevenues, the contract wll
be pl edged to Rural Devel opnent as part of the security for the |oan

Such contracts will:

(1) Include a commtnment by the supplier to furnish, at a specified
poi nt, an adequate quantity of water or other service and provide
that, in case of shortages, all of the supplier's users wll
proportionately share shortages. |If it is inpossible to obtain a
firmcommtnment for either an adequate quantity or sharing shortages
proportionately, a contract may be executed and approved provided
adequate evidence is furnished to enable Rural Devel opnment to nake a
determination that the supplier has adequate supply and/or treatnent
facilities to furnish its other users and the applicant for the
foreseeable future; and

(i) The supplier is subject to regulations of the Federa
Energy Regul atory Commi ssion or other Federal or State agency
whose jurisdiction can be expected to prevent unwarranted
curtail nment of supply; or

(ii) A suitable alternative supply could be arranged within
the repaynent ability of the borrower if it should becone
necessary; or

(iii) Prior approval is obtained fromthe National Ofice
The following information should be subnitted to the Nationa
O fice:

(A) Transmittal menorandum i ncl uding:
(1) Alternative supplies considered; and
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(2) Recommendations and comments; and

(3) Any other necessary supporting information.
(B) Copies of the follow ng:

(1) Proposed letter of conditions; and

(2) Form RD 442-7, "Operating Budget"; and

(3) Form RD 442-3, "Bal ance Sheet"; and

(4) Prelimnary Engineering Report; and

(5) Proposed Contract.

(C) Owner and Rural Devel opnent engi neer's comments and
recomendati ons.

(D) Docunentation and statenent fromthe supplier that it
has an adequate supply and treatnent facilities avail able
to meet the needs of its users and the owner for the
foreseeabl e future.

(2) Set out the ownership and mai ntenance responsibilities of the
respective parties including the master neter if a neter is
installed at the point of delivery.

(3) Specify the initial rates and provi de sone kind of escal ator
clause which will permit rates for the association to be raised or

| onered proportionately as certain specified rates for the
supplier's regular custoners are raised or |owered. Provisions my
be made for altering rates in accordance with the decisions of the
appropriate State agency which may have regul atory authority.

(4) Run for a period of tinme which is at |east equal to the
repaynent period of the loan. State Directors may approve contracts
for shorter periods of time if the supplier cannot legally contract
for such period, or if the owner and supplier find it inpossible or

i mpractical to negotiate a contract for the maxi mum peri od
perm ssi bl e under State |aw, provided:

(i) The supplier is subject to regulations of the Federa
Energy Regul atory Commi ssion or other Federal or State agency
whose jurisdiction can be expected to prevent unwarranted
curtail nment of supply; or
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(ii) The contract contains adequate provisions for renewal; or

(iii) A determination is nade that in the event the contract

is termnated, there are or will be other adequate sources
avail able to the owner that can feasibly be devel oped or
pur chased.

(5) Set out in detail the anpunt of connection or demand charges,
if any, to be made by the supplier as a condition to making the
service available to the owner. However, the paynent of such
charges fromloan funds shall not be approved unl ess Rura

Devel opnent deternmines that it is nore feasible and econonical for
the owner to pay such a connection charge than it is for the owner
to provide the necessary supply by other neans.

(6) Provide for a pledge of the contract to Rural Devel opnent as
part of the security for the |oan.

(7) Not contain provisions for

(i) Construction of facilities which will be owned by the
supplier. This does not preclude the use of nobney paid as a
connection charge for construction to be done by the supplier

(ii) Options for the future sale or transfer. This does not
preclude an agreenent recogni zing that the supplier and owner
may at sone future date agree to a sale of all or a portion of
the facility.

(g) Sewage treatnent and bul k water sales contracts. Owners entering
into agreenents with private or public parties to treat sewage or supply
bul k water shall have witten contracts for such service and all such
contracts shall be subject to Rural Devel opnent concurrence. Paragraph
(f) of this section should be used as a guide to prepare such contracts.
(Revi sed 3-1-88, SPECI AL PN.)

(h) Perform ng construction. Omers are encouraged to acconplish
construction through contracts with recogni zed contractors. Owers may
acconplish construction by using their own personal and equi pnent

provi ded the owners possess the necessary skills, abilities and resources
to performthe work and provided a |icensed engi neer or architect
prepares design drawi ngs and specifications and inspects construction and
furni shes inspection reports as required by paragraph (o) of this
section. For other than utility-type facilities, inspection services may
be provided by individuals as approved by the Rural Devel opnent State
Director. |In either case, the requirenents of paragraph (j) of this
section apply. Paynments for construction will be handl ed under
§1942.17(p)(5) of this part.

82
(Revision 1)
(2-6-85, PN 956)



§1942.18 (Con.) RD I nstruction 1942-A

(i) Owner's contractual responsibility. This subpart does not relieve
the owner of any contractual responsibilities under its contract. The
owner is responsible for the settlenment of all contractual and

admi nistrative issues arising out of procurenments entered into in support
of a loan or grant. These include, but are not limted to: source

eval uation, protests, disputes, and clains. Mtters concerning violation
of laws are to be referred to the local, State, or Federal authority as
may have jurisdiction.

(j) Owner's procurenent regulations. Oaer's procurenment regulations
must conply with the followi ng standards: (Revised 3-1-88, SPECI AL PN.)

(1) Code of conduct. Owners shall maintain a witten code or

st andards of conduct which shall govern the performance of their

of ficers, enployees or agents engaged in the award and

adm nistration of contracts supported by Rural Devel opnent funds.

No enmpl oyee, officer or agent of the owner shall participate in the
sel ection, award, or adm nistration of a contract supported by Rura
Devel opnent funds if a conflict of interest, real or apparent, would
be invol ved. Exanples of such conflicts would arise when: the

enpl oyee, officer or agent or agent; any nenber of their immed ate
famly; their partner; or an organization which enploys, or is about
to enpl oy, any of the above; has a financial or other interest in
the firmselected for the award.

(i) The owner's officers, enployees or agents shall neither

solicit nor accept gratuities, favors or anything of nonetary
value fromcontractors, potential contractors, or parties to

subagr eenent s.

(ii) To the extent permitted by State or |ocal |aw or
regul ati ons, the owner's standards of conduct shall provide for
penal ti es, sanctions, or other disciplinary actions for

vi ol ati ons of such standards by the owner's officers,

enpl oyees, agents, or by contractors or their agents.

(2) Maxi num open and free conpetition. Al procurenent
transactions, regardl ess of whether by sealed bids or by negotiation
and wi thout regard to dollar value, shall be conducted in a manner

t hat provi des nmaxi num open and free conpetition. Procurenent
procedures shall not restrict or elimnate conpetition. Exanples of
what are considered to be restrictive of conpetition include, but
are not limted to: placing unreasonable requirenents on firnms in
order for themto qualify to do business; nonconpetitive practices
between firns; organizational conflicts of interest; and unnecessary
experience and bonding requirenents. |In specifying material (s), the
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8§1942.18 (j) (2) (Con.)
owner and its consultant will consider all materials normally
suitable for the project comensurate with sound engi neering
practices and project requirenments. For a water or waste di sposa
facility, Rural Devel opment shall consider fully any recommendati on
made by the | oan applicant or borrower concerning the technica
design and choice of materials to be used for such a facility. |If
Rural Devel opnent deternines that a design or naterial, other than
those that were reconmended shoul d be considered by including them
in the procurenment process as an acceptable design or material in
the water or waste disposal facility, Rural Devel opnent shal
provi de such applicant or borrower with a conprehensive
justification for such a determ nation. The justification will be
docunented in witing. (Revised 3-1-88, SPECIAL PN.)

(3) Owner's review. Proposed procurenent actions shall be reviewed by
the owner's officials to avoid the purchase of unnecessary or duplicate
items. Consideration should be given to consolidation or separation of
procurenent itens to obtain a nore econonical purchase. Were
appropriate, an analysis shall be nade of |ease versus purchase
alternatives, and any other appropriate analysis to determ ne which
approach woul d be the npst econonmical. To foster greater economy and
ef ficiency, owners are encouraged to enter into State and | oca

i ntergovernnental agreenents for procurenent or use of common goods and
servi ces.

(4) Solicitation of offers, whether by conpetitive seal ed bids or

conpetitive negotiation, shall
(i) Incorporate a clear and accurate description of the
technical requirenents for the material, product, or service to
be procured. The description shall not, in conpetitive
procurenents, contain features which unduly restrict
conpetition. The description nay includes a statenent of the
qualitative nature of the material, product or service to be
procured, and when necessary, shall set forth those nininmum
essential characteristics and standards to which it nust
conformif it is to satisfy its intended use. Detailed product
speci fications should be avoided if at all possible. Wen it
is inmpractical or unecononmical to nake a clear and accurate
description of the technical requirements, a "brand name or
equal " description may be used to define the perfornmance or
ot her salient requirenments of a procurenent. The specific
features of the naned brands which nust be nmet by offerors
shall be clearly stated.
(ii) Clearly specify all requirenments which offerors nust

fulfill and all other factors to be used in evaluating bids or
proposal s.
(5 Small, mnority, and wonen's busi nesses and | abor surplus area
firms.
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§1942.18 (j) (5) (Con.) RD I nstruction 1942-A

(i) Affirmative steps should be taken to assure that snmall and
mnority businesses are utilized when possible as sources of
suppl i es, equi pnment, construction and services. Affirmative
steps shall include the follow ng:

(A) Include qualified small and mnority businesses on
solicitation lists.

(B) Assure that small and minority businesses are
solicited whenever they are potential sources.

(C) Wen economically feasible, divide total requirenents
into smaller tasks or quantities so as to permt maximm
small and minority business participation

(D) Where the requirenent pernits, establish delivery
schedul es which will encourage participation by small and
m nority businesses.

(E) Use the services and assistance of the Snmall Business
Administration and the Office of Mnority Business
Enterprise of the Departnment of Conmerce.

(F) If any subcontracts are to be let, require the prine
contractor to take the affirmative steps in paragraphs
(j)(5) (i)(A through (E) of this section.

(ii) Omers shall take simlar appropriate affirnmative action
in support of wonen's businesses.

(iii) Owners are encouraged to procure goods and services from
| abor surplus areas.

(iv) Omers shall submt a witten statenent or other evidence
to Rural Devel opnent of the steps taken to conply with
paragraphs (j)(5)(i)(A) through (F), (j)(5)(ii), and
(j)(s)(iii) of this section.

(6) Contract pricing. Cost plus a percentage of cost nethod of
contracting shall not be used.

(7) Unacceptable bidders. The following will not be allowed to bid
on, or negotiate for, a contract or subcontract related to the
construction of the project:

(i) An engineer or architect as an individual or firmwho has
prepared plans and specifications or who will be responsible
for nonitoring the construction;
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(k)

(ii) Any firmor corporation in which the owner's architect or
engi neer is an officer, enployee, or holds or controls a
substantial interest;

(iii) The governing body's officers, enployees, or agents;
(iv) Any nmenber of the immediate fam|ly or partners in
paragraphs (j)(7)(i), (j)(7)(ii) or (j)(7)(iii) of this
section; or

(v) An organization which enploys, or is about to enploy, any
person in paragraph (j)(7)(i), (j)(7)(ii), (J)(7)(iii) or
(j)(7)(iv) of this section.

(8) Contract award. Contracts shall be made only with responsible
parti es possessing the potential ability to perform successfully
under the terns and conditions of a proposed procurenent.

Consi deration shall include but not be linited to matters such as
integrity, record of past performance, financial and technica
resources, and accessibility to other necessary resources.
Contracts shall not be nmade with parties who are suspended or
debarred. (Revised 4-11-89, SPECI AL PN)

Procurenent nethods. Procurenent shall be nmade by one of the

foll owi ng nethods: small purchase procedures; conpetitive seal ed bids
(formal advertising); conpetitive negotiation; or nonconpetitive
negoti ati on. Conpetitive sealed bids (formal advertising) is the
preferred procurenent nmethod for construction contracts.

(1) Small purchase procedures. Small purchase procedures are those
relatively sinple and informal procurenent nethods that are sound
and appropriate for a procurenent of services, supplies or other
property, costing in the aggregate not nore than $10,000. |[|f snal
purchase procedures are used for a procurenent, witten price or
rate quotations shall be obtained from an adequate nunber of
qual i fied sources.

(2) Conpetitive sealed bids. |In conpetitive sealed bids (form
advertising), sealed bids are publicly solicited and a firmfixed-
price contract (lunmp sumor unit price) is awarded to the
responsi bl e bi dder whose bid, confornming with all the nmaterial terns
and conditions of the invitation for bids, is | owest, price and

ot her factors considered. Wen using this nethod the follow ng
shal | apply:

(i) At a sufficient tinme prior to the date set for opening of
bi ds, bids shall be solicited from an adequate nunber of
qualified sources. |In addition, the invitation shall be
publicly advertised.
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§1942.18 (k) (2) (Con.) RD I nstruction 1942-A

(ii) The invitation for bids, including specifications and
pertinent attachnents, shall clearly define the itenms or
services needed in order for the bidders to properly respond to
the invitation under paragraph (j)(4) of this section.

(iii) Al bids shall be opened publicly at the tinme and pl ace
stated in the invitation for bids.

(iv) Afirmfixed-price contract award shall be nade by
written notice to that responsi bl e bidder whose bid, conformng
to the invitation for bids, is |lowest. When specified in the
bi ddi ng docunents, factors such as discounts and transportation
costs shall be considered in determ ning which bid is |owest.

(v) Any or all bids may be rejected by the owner when it is in
their best interest.

(3) Conpetitive negotiation. |In conpetitive negotiations,
proposal s are requested from a nunber of sources and the Request for
Proposal is publicized. Negotiations are normally conducted with
nore than one of the sources submitting offers. Conpetitive
negoti ati on may be used if conditions are not appropriate for the
use of formal advertising and where di scussions and bargaining with
a view to reaching agreenent on the technical quality, price, other
terms of the proposed contract and specifications my be necessary.
If conpetitive negotiation is used for a procurenent, the follow ng
requi renents shall apply:

(i) Proposals shall be solicited froman adequate nunber of
qualified sources to permt reasonabl e conpetition consistent
with the nature and requirenents of the Procurenment. The
Request for Proposal shall be publicized and reasonabl e
requests by other sources to conpete shall be honored to the
maxi mum ext ent practicable.

(ii) The Request for Proposal shall identify all significant
eval uation factors, including price or cost where required, and
their relative inportance.

(iii) The owner shall provide nmechani sns for technica
eval uation of the proposals received, determ nation of
responsi bl e offerors for the purpose of witten or ora
di scussions, and selection for contract award.
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(iv) Award may be made to the responsible offeror whose
proposal will be npst advantageous to the owner, price and

ot her factors considered. Unsuccessful offerors should be
pronmptly notified.

(v) Owners may utilize conpetitive negotiation procedures for
procurenent of architectural/engineering and ot her professiona
servi ces, whereby conpetitors' qualifications are eval uated and
the nost qualified conpetitor is selected, subject to
negoti ati ons of fair and reasonabl e conpensation

(4) Nonconpetitive negotiation. Nonconpetitive negotiation is
procurenent through solicitation of a proposal fromonly one source,
or after solicitation of a nunber of sources conpetition is

deternmi ned i nadequate. Nonconpetitive negotiation nay be used when
the award of a contract is not feasible under small purchase,
conpetitive sealed bids (fornal advertising) or conpetitive
negoti ati on procedures. Circunstances under which a contract nmay be
awar ded by nonconpetitive negotiations are linmted to the foll ow ng:
(Revi sed 3-1-88, SPECI AL PN.)

(i) The itemis available only froma single source; or

(ii) There exists a public exigency or energency and the
urgency for the requirenent will not pernmit a delay incident to
conpetitive solicitation; or

(iii) After solicitation of a nunber of sources, conpetition
is determ ned i nadequate; or

(iv) No acceptable bids have been received after fornma
advertising; or

(v) The procurenent of architectural/engineering and other
prof essi onal services; or

(vi) The aggregate amount does not exceed $50,000. (Added 3-
1-88, SPECIAL PN.)

(5) Additional procurenent nethods. Additional innovative
procurenent nmethods may be used by the owner with prior witten
approval of the Rural Devel opment National Ofice.

(I') Contracting nethods. The services of the consulting engineer or
architect and the general construction contractor shall nornmally be
procured fromunrel ated sources in accordance with paragraph (j)(7) of
this section. Procurenent nethods which conbine or rearrange design
i nspection or construction services (such as design/build or construction
managenent) nmay be used with Rural Devel opnent witten approval. |f the
contract amount exceeds $100, 000, National O fice prior concurrence mnust
be obtai ned under section 1942.9(b) of this subpart. This nethod cannot
be used when an Rural Devel opment grant is involved. The owner should
request Rural Devel opnent approval by providing at |east the follow ng
information to Rural Devel oprment:
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(1) The owner's witten request to use an unconventiona
contracting method with a description of the proposed net hod.

(2) A proposed scope of work describing in clear, concise terns the
technical requirenents for the contract. It should include itemns
such as:

(i) A nontechnical statenment sunmarizing the work to be
performed by the contractor and the results expected.

(ii) The sequence in which the work is to be performed and a
proposed construction schedul e.

(3) A proposed firmfixed-price contract for the entire project
whi ch provides that the contractor shall be responsible for:

(i) Any extra cost which may result fromerrors or om ssions
in the services provided under the contract.

(ii) Conpliance with all Federal, State, and | oca

requi renents effective on the contract execution date.

(4) Were nonconpetitive negotiation is proposed, an eval uation of
the contractor's performance on previous sinilar projects in which
the contractor acted in a sinmlar capacity.

(5) A detailed listing and cost estimte of equi pment and supplies
no-t included in the construction contract but which are necessary
to properly operate the facility.

(6) Evidence that a qualified construction inspector who is
i ndependent of the contractor has or will be hired.

(7) Prelimnary plans and outline specifications. However, fina
pl ans and specifications nmust be conpleted and revi ewed by Rura
Devel opnent prior to the start of construction.

(8) The owner's attorney's opinion and comments regarding the | ega
adequacy of the proposed contract docunents and evi dence that the
owner has the legal authority to enter into and fulfill the
contract.

Contracts awarded prior to preapplications. Owners awarding

construction or other procurenent contracts prior to filing a
preapplication with Rural Devel opnment nust conply with the follow ng:

(1) Evidence. Provide conclusive evidence that the contract was
entered into without intent to circunvent the requirenents of Rura
Devel opnent regul ations. The evidence will consist of at |least the
fol | owi ng:
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(i) The | apse of a reasonable period of tine between the date
of contract award and the date of filing the preapplication
which clearly indicates an irreconcilable failure of previous
financi al arrangenents; or

(ii) A witten statenment explaining initial plans for
financing the project and reasons for failure to obtain the
pl anned credit.

(2) Modifications. Modify the outstanding contract to conformwith
the provisions of the subpart. Where this is not possible,

nodi fications will be made to the extent practicable and, as a

m ni mum the contract nmust conply with all State and |ocal |aws and
regul ations as well as statutory requirenents and executive orders
related to the Rural Devel opnent financing. When all construction
is conplete and it is inpracticable to nodify the contracts, the
owner nust provide the certification required by paragraph (m(4) of
this section.

(3) Consultant's certification. Provide a certification by an
engi neer or architect that any construction perfornmed conplies fully
with the plans and specifications.

(4) Owner's certification. Provide a certification by the owner
that the contractor has conplied with all statutory and executive
requi renents related to Rural Devel opnent financing for construction
al ready performed even though the requirenents nay not have been

i ncluded in the contract docunents.

Contract provisions. In addition to provisions defining a sound and

conpl ete contract, any recipient of Rural Devel opnent funds shall include
the foll owing contract provisions or conditions in all contracts.

(1) Renedies. Contracts other than small purchases shall contain
provi sions or conditions which will allow for administrative
contractual, or legal renedies in instances where contractors
violate or breach contract ternms, and provide for such sanctions and
penalties as may be appropriate. A realistic |iquidated damge
provi si on should al so be incl uded.

(2) Termination. All contracts exceeding $10,000, shall contain
suitabl e provisions for term nation by the owner including the
manner by which it will be affected and the basis for settlenent.
In addition, such contracts shall describe conditions under which
the contract nmay be term nated for default as well as conditions
where the contract may be terninated because of circunmstances beyond
the control of the contractor.
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(3) Surety. In all contracts for construction or facility
i mprovenents exceedi ng $100, 000, the owner shall require bonds, a
bank letter of credit or cash deposit in escrow assuring perfornmance
and paynent each in the amobunt of 100 percent of the contract cost.
The surety will normally be in the form of performance bonds and
paynment bonds; however, when other nethods of surety may be
necessary, bid docunents nust contain provisions for such
alternative types of surety. The use of surety other than
per formance bonds and paynent bonds requires concurrence by the
National O fice after subm ssion of a justification by the State
Director together with the proposed form of escrow agreement or
letter of credit. For contracts of |esser anpunts, the owner may
require surety. Wen a surety is not provided, contractors wil |
furni sh evidence of paynment in full for all materials, |abor, and
any other itens procured under the contract. Form RD 1924-10,
"Rel ease by Claimnts," and Form RD 1924-9, "Certificate of
Contractor's Rel ease," nmay be obtained at the local Rura
Devel opnent office and used for this purpose. The United States,
acting trough Rural Devel opnent, will be naned as co-obligee on al
surety unl ess prohibited by State |law. Conpani es providing
per formance bonds and paynent bonds nust hold a certificate of
authority as an acceptable surety on Federal bonds as listed in
Treasury Circular 570 as anmended and be legally doing business in
the State where the facility is located. (Revised 5-3-89, SPECIAL
PN)
(4) Equal Enploynment Opportunity. All contracts awarded in excess
of $10,000 by owners shall contain a provision requiring conpliance
with Executive Order 11246, entitled, "Equal Enploynent
OQpportunity," as anended by Executive Order 11375, and as
suppl enented by Departnent of Labor regulations 41 CFR Part 60.
(Revi sed 5-3-89, SPECI AL PN)
(5) Anti-kickback. All contracts for construction shall include a
provi sion for conpliance with the Copel and "Anti-Ki ckback" Act (18
U.S.C. 874). This Act provides that each contractor shall be
prohi bited from inducing, by any nmeans, any person enployed in the
construction, conpletion, or repair of public work, to give up any
part of the conpensation to which they are otherwi se entitled. The
owner shall report suspected or reported violations to Rura
Devel opnent .
(6) Records. All negotiated contracts (except those of $2,500 or
| ess) awarded by owners shall include a provision to the effect that
the owner, Rural Devel opnent, the Conptroller Ceneral of the United
States, or any of their duly authorized representatives, shall have
access to any books, docunents, papers, and records of the
contractor which are directly pertinent to a specific Federal |oan
program for the purpose of making audits, exam nations, excerpts,
and transcriptions. Owners shall require contractors to maintain
all required records for 3 years after owners neke final paynents
and all other pending matters are cl osed.
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(7) State Energy Conservation Plan. Contracts shall recognize
mandat ory standards and policies relating to energy efficiency which
are contained in the State energy conservation plan issued in
conpliance with the Energy Policy and Conservation Act (P.L. 94-
163).

(8) Change orders. The construction contract shall require that

all contract change orders be approved by Rural Devel opnent.

(9) Rural Devel opnent concurrence. All contracts nust contain a
provi sion that they shall not be effective unless and until the
Rural Devel opnent State Director or designee concurs in witing.

(10) Retainage. All construction contracts shall contain adequate
provi sions for retainage. No paynents will be made that woul d

depl ete the retainage nor place in escrow any funds that are
required for retainage nor invest the retainage for the benefit of
the contractor. The retainage shall not be |less than an anount

equal to 10 percent of an approved partial paynent estinmate until 50

percent of the work has been conpleted. |f the job is proceeding
satisfactorily at 50 percent conpletion, further partial paynents
shall be made in full, however, previously retained anounts shal

not be paid until construction is substantially conplete.

Addi tional amounts may be retained if the job is not proceeding
satisfactorily, but in no event shall the total retainage be nore
than 10 Percent of the value of the work conpl et ed.

(11) Oher conpliance requirenents. Contracts in excess of

$100, 000 shall contain a provision which requires conpliance with
all applicable standards, orders, or requirenments issued under
Section 306 of the Clean Air Act (42 U. S.C. 1857(h)), Section 508 of
the Clean Water Act (33 U.S.C. 1368), Executive Order 11738, and
Envi ronnental Protection Agency (EPA) regul ations 40 CFR Part 15,
whi ch prohibit the use under non-exenpt Federal contracts, grants or
| oans of facilities included on the EPA List of Violating
Facilities. The provision shall require reporting of violations to
Rural Devel opnent and to the U.S. Environnmental Protection Agency,
Assi stant Administrator for Enforcement. Solicitations and contract
provi sions shall include the requirenents of 4 CFR Part 15.4 (c) as
set forth in Guide 18 of this subpart which is available in al

Rural Devel opnent offices.

Contract adnministration. Owners shall be responsible for

mai ntai ning s contract admnistration systemto nonitor the contractors'
performance and conpliance with the terns, conditions, and specifications
of the contracts.

(1) Preconstruction conference. Prior to beginning construction
the owner will schedule a preconstruction conference where Rura
Devel opnent will review the planned devel opnment with the owner, its
architect or
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engi neer, resident inspector, attorney, contractor(s), and other
interested parties. The conference will thoroughly cover applicable
items included in Form RD 1924-16, "Record of Pre-construction
Conference," and the discussions and agreenments will be docunented.
Form RD 1924-16 nmay be used for this purpose. (Revised 5-12-87,
SPECI AL PN.)

(2) Monitoring reports. Each owner will be required to nonitor and
provi de reports to Rural Devel opnent on actual performance during
construction for each project financed, or to be financed, in whole
or in part with Rural Devel opnent funds to include:

(i) A conparison of actual acconplishments with the
construction schedul e established for the period. The partia
paynment estimate nay be used for this purpose.
(ii) A narrative statenment giving full explanation of the
fol | owi ng:

(A) Reasons why established goals were not net.

(B) Analysis and expl anation of cost overruns or high

unit costs and how paynent is to be nade for the sane.
(iii) 1f events occur between reports which have a significant

i mpact upon the project, the owner will notify Rura
Devel opnent as soon as any of the follow ng conditions are
known:

(A) Problens, delays, or adverse conditions which wil
materially affect the ability to attain program
obj ectives or prevent the neeting of project work units
by established tine periods. This disclosure shall be
acconpani ed by a statenent of the action taken, or
contenpl at ed, and any Federal assistance needed to
resol ve the situation.
(B) Favorabl e devel opnents or events which enabl e neeting
time schedul es and goal s sooner than anticipated or
produci ng nore work units than originally projected or
which will result in cost underruns or |ower unit costs
than originally planned and which nmay result in |less Rura
Devel opnent assi st ance.
(3) Inspection. Full-time resident inspection is
required for all construction unless a witten exception
is made by Rural Devel opment upon written request of the
owner. Unless otherw se agreed, the resident inspector
wi |l be provided by the consulting architect/engineer.
Prior to the preconstruction conference, the
architect/engineer will submt a resunme of qualifications
of the resident inspector to the owner and to Rura
Devel oprent for acceptance in witing. |If the owner
provi des the resident inspector, it nust subnmit a resunme
of the inspector's qualifications to the project
architect/engi neer and Rural Devel opnent
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for acceptance in witing prior to the preconstruction conference.
The resident inspector will work under the general supervision of
the project architect/engineer. A guide format for preparing daily
i nspection reports (CGuide 11 of this subpart) and Form RD 1924-18
"Partial Payment Estimate," are available on request from Rura
Devel opnent. (Revised 5-12-87, SPECI AL PN.)

(4) Inspector's daily diary. The resident inspector will maintain
a record of the daily construction progress in the formof a daily
diary and daily inspection reports as foll ows:

(i) A conplete set of all daily construction records will be
mai nt ai ned and the original set furnished to the owner upon
conpl eti on of construction.

(ii) Al entries shall be |legible and shall be made in ink.
(iii) Daily entries shall include but not be linmted to the
dat e, weather conditions, nunber and classification of
personnel working on the site, equi pnent being used to perform
the work, persons visiting the site, accounts of substantive
di scussions, instructions given to the contractors, directions
received, all significant or unusual happenings involving the
wor k, any del ays, and daily work acconpli shed.

(iv) The daily entries shall be made available to Rura

Devel opnent personnel and will be revi ewed during project

i nspections.

(5) Prefinal inspections. A prefinal inspection will be nade by
the owner, resident inspector, project architect or engi neer
representatives of other agencies involved, the District Director
and a Rural Devel opment State Office staff representative,
preferably the State staff architect or engineer. Prefina

i nspections may be nade without Rural Devel opnent State Office staff
participation if the State Director or a designee deterni nes that
the facility does not utilize conplicated construction techniques,
mat erials or equi pnment for (facilities such as snall fire stations,
storage buildings or minor utility extensions, and that an
experienced District Ofice staff representative will be present.
The inspection results will be recorded on Form RD 1924-12,

"I nspection Report," and a copy provided to all interested parties.
(Revi sed 5-12-87, SPECIAL PN.)

(6) Final inspection. A final inspection will be nade by Rura
Devel opnent before final paynent is nade.

(7) Changes in devel opnent plans.

(i) Changes in devel opnment plans nay be approved by Rura
Devel opnent when requested by owners, provided:
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(A) Funds are available to cover any additional costs;
and

(B) The change is for an authorized | oan purpose; and

(C) It will not adversely affect the soundness of the
facility operation or Rural Devel opnent's security; and

(D) The change is within the scope of the contract,

(ii) Changes will be recorded on Form RD 1924-7, "Contract
Change Order," or, other simlar fornms may be used with the
prior approval of the State Director or designee. Regardl ess
of the form change orders nust be approved by the Rura

Devel opnent State Director or a designated representative
(Revi sed 5-12-87, SPECIAL PN.)

(iii) Changes should be acconplished only after Rura

Devel opnent approval on all changes which affect the work and
shall be authorized only by nmeans of contract change order.
The change order will include itens such as:

(A) Any changes in |abor and material and their
respective cost.

(B) Changes in facility design.

(C) Any decrease or increase in quantities based on fina
measurenents that are different fromthose shown in the
bi ddi ng schedul e.

(D) Any increase or decrease in the tine to conplete the
proj ect.

(iv) Al changes shall be recorded on chronol ogi cally nunbered
contract change orders as they occur. Change orders will not
be included in paynent estimates until approved by all parties.
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